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Nuclear Powers Promised in the
Non-Proliferation Treaty?
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Introduction

The 1968 Nuclear Non-Proliferation Treaty (NPT) constitutes a bar-
gain between five nuclear-weapon powers (Britain, China, France,
Russia and the United States) and 160 other NPT parties that do not
have nuclear weapons (See Appendix B for a listing of NPT parties
states). The non-nuclear-weapon parties, among other things, agree
not to acquire nuclear weapons without insisting that the five give
up their weapons—at least for the time being. Instead, under Article
VI of the NPT, all parties agree “to pursue negotiations in good faith
on effective measures relating to cessation of the nuclear arms
race at an early date and to nuclear disarmament, and on a weary
on general and complete disarmament under strict and effective
international control.”* (See Appendix A for a full text of the treary.)

The purpose of this paper is to consider the meaning of this lan-
guage. Under what circumnstances does Article VI obligate the five
NPT nuclear-weapon parties to negotiate toward zero nuclear weap-
ons in national arsenals? Must there first be agreement on more
measures designed to limit the production and use of nuclear
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weapons, greater reductions in nuclear weapons, fewer international
tensions or sharp cuts in conventional arms? Is it sufficient for the
present to negotiate toward the lesser goal of Article VI, “cessation
of the nuclear arms race"? (Long-sought measures toward that goal
are a ban on all nuclear tests, a restraint in the production of fission-
able material for nuclear weapons, and a prohibition on the use of
nuclear weapons except in response to a nuclear attack.) In an
attempt to answer these and related questions, we will look at the
text of the NPT, its negotiating history, and the practice of its members
in implementing its terms.

The negotiation of the NPT during the mid-1960s was led by the
Soviet Union and the United States—then the two “co-chairs” of the
multilateral Geneva disarmament conference. The treaty’s main pur-
pose was to halt the spread of nuclear weapons to additional coun-
tries beyond the five that had tested nuclear weapons by 1967—
Britain, China, France, the Soviet Union and the United States.? It
has been joined by more than 155 non-nuclear-weapon countries
having the same goal. But, unwilling to legitimize forever a “dis-
criminatory” world divided between the five that had nuclear weap-
ons and the many that did not, those without nuclear weapons
forced a compromise. The compromise limited the NPT to a first
term of 25 years; imposed Article VI on the nuclear-weapon parties;
required review of the NPT every five years to determine whether
this and other obligations were being realized; called for such a
review in the same year (1995) that the parties were to decide by
majority vote how much longer the treaty should last; and estab-
lished the right to withdraw from the treaty if “extraordinary events”
relating to nuclear non-proliferation jeopardized “the supreme in-
terests” of a party concerned.’ As described below, the NPT's ne-
gotiating history and the practice of the parties in implementing it
suggest that a reason for this compromise, from the point of view of
the non-nuclear-weapon countries, was to keep pressure on the
nuclear-weapon powers to halt the nuclear arms race and to move
toward zero nuclear weapons. First, however, let us tum to Article
V1 itself 1o look for an answer to the question of when negotiation
toward zero nuclear weapons is required.
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The Meaning of Article VI as Derived from its Text

Article VI itself shows that first prionity was to be given to negotia-
tion of measures ‘relating to cessation of the nuclear arms race.” -
This phrase was followed immediately by “at an early date.” In con-
trast, Article VI's call for negotiations relating to “nuclear disarma-
ment” and on “general and complete disarmament” was not quali-
fied by language suggesting that their achievement was to be given
stmular urgency. Anicle VI clearly gave priority to “cessation-of-the-
nuclear-arms-race” measures. While not stating that they had to be
negotiated first—before nuclear-reductions talks became obligatory—
it gave them greater urgency.

When Article VI was negotiated, both American and Soviet plans for
‘general and complete disarmament” on the Geneva negotiating
table called for zero national nuclear weapons by the third and last
stage of disarmament.* This was, however, only to be undertaken in
conjunction with world-wide reductions of national armed forces
and conventional arms to very low levels. In the U S, plan, the pre-
conditions for moving to zero included reduced international ten-
sion, improved mechanisms for peaceful settlement of international
disputes, and a strengthened United Nations peace force.’

Did Article V1 establish the same linkages and pre-conditions for
"nuclear disarmament” as Soviet or U.S. plans did for “general and
complete disarmament™ The Article VI obligation to negotiate on
measures “relating 1o . . . nuclear disarmament” (emphasis added)
could include a variety of measures that would reduce deployed
auclear weapons to levels far short of zero. Did Article V1 require
negotiation of “nuclear disarmament”—meaning zero national nuclear
weapons—without the accompanying drastic reductions in conven-
tional weapons and armed forces contemplated by both the Ameri-
can and Soviet plans for general and complete disarmament? Did
the requirement include the reduction in tensions and the strength-
ened UN, as called for by the American plan?

“Disarmament” can sometimes mean reductions shon of zero.® How-
ever, the ordinary meaning of “nuclear disarmament” clearly in-
cludes zero even if it also includes reductions short of zero. There-
fore, the obligation to negotiate on measures “relating to . . . nuclear
disarmament” seems to include, among other things, zero. Thus,
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one meaning of Article VI, probably its plainest, is for eventual ne-
gotiations dealing with the elimination of nuclear weapons through
either of two routes: (1) toward “nuclear disarmament” without
linkages and preconditions, and (2) toward “general and complete
disarmament” with them.

The NPT's preamble, however, suggests a different meaning. It con-
tains two relevant provisions, one suggesting the purpose of nego-
tiations relating to “nuclear disarmament,” and the other of negotia-
tions—concurrent or sequential-—relating to “general and complete
disarmament.” In the first provision, the parties declare:

their intention to achieve at the earliest passible date the cessation
of the nuclear arms race and to take effective measures in the
direction of nuclear disarmament . ...’

In the second instance, the parties state their desire:

to further the easing of international tension and the strengthen-
ing of trust between States in order to facilitate the cessation of the
manufacture of nuclear weapons, the liquidation of all their exist-
ing stockpiles, and the elimination from national arsenals of nuclear
weapons and the means of their delivery pursuant to g treaty on
general and complete disarmament under strict and effective
international contro! . .. ®

The contrasting language of these two preambular provisions sug-
gests that Article VI does not require negotiation on proposals call-
ing for zero nuclear weapons except in the context of general and
complete disarmament, including the pre-conditions—easing of in-
ternational tensions and strengthening of trust between states. At
the same time, “effective measures in the direction of nuclear disar-
mamen? (but presumably short of it) are to be pursued without
reference to general and complete disarmament or to such condi-
tions precedent. Therefore, one could argue from the preamble that
the achievement of complete nuclear disarmament was only
contemplated in the context of general and complete disarmament.

There is thus some conflict between the plain meaning of Article VI
itself and the preambular provisions suggesting its purpose. How-

ever, the negotiating history of the treaty and the practice of the
parties suggest that pursuit of zero was foreseen along two alterna-

tive routes: one to “nuclear disarmament” without a requirement
of linkages and pre-conditions, and the other to “general and
complete disarmament” with linkages and pre-conditions.
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The Meaning of Article VI s Derived from
its Negotiating History

In 1962, soon after the adoption of the “Irish resolution” by the UN
General Assembly calling for a non-proliferation agreement, the
United States met with a group of its NATO allies who were also
members of the multilateral Geneva disarmament conference where
such an agreement was to be discussed. Two U.S.-proposed options
considered at this meeting were declarations by countries having
nuclear weapons not to disseminate them to those that did not, and
separate declarations by those that did not—not to acquire them. At
the meeting, laly expressed reservations about such declarations
unless there were promises from the countries having nuclear weap-
ons to get rid of them eventually.? Later in 1962, the Italians acqui-
esced in a revised U.S. non-dissemination draft for the countries
having nuclear weapons. This draft would not have required a non-
acquisition promise from countries not having them, and it would
have permitted the use of U.S. nuclear weapons by a multilaterally-
manned naval force of NATO countries (the so-called MLF) in which
ltaly could participate.'® The Soviet Union, however, rejected this
draft.”

Criticismn of a non-proliferation accord that discriminated by permit-
ting some but not others to have nuclear weapons was thus raised
orginally by a4 U.S. ally—Iraly. Moreover, the Italians seemed to
speak for the Germans as well; for Cold War reasons, the Federal
Republic of Germany (West Germany) had not at that point been
invited to participate in the Geneva disarmament conference.* When
the Italians later proposed that coun-

tries not having nuclear weapons for-

swear acquiring them in short-term The measures menm)ned most

unilateral declarations pending nego- Oﬁen in fhe ﬂ&gOﬁUﬁﬂg hleUfy are

tiation of additional obligations for UT@S”)UH, CUf'Off

those having nuclear weapons (in-

cluding steps toward nuclear disarma- 010 pr ohibition on use.

ment), German Chancellor Erhard
announced that Germany had already signed 4 non-acquisition dec-
laration and called upon others to follow suit." This ltalian-German
idea seemed to imply that if they and other countries with the po-
tential to make nuclear weapons renounced them, the nuclear-
weapon powers should take steps toward nuclear disarmament.
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When the focus later shifted to Soviet and US. drafts for a non-
proliferation treaty of unlimited duration, Germany pointed out that
more was needed than such a “limited” NPT:

[tis incurabent on the nuclear-weapon powers 1o stop the further
development of increasingly more dangerous weapons, not to
increase existing stocks, including the means of their delivery, 1o
begin reducing them, to stop the production of fissionable mate-
rial for military purposes, and to aim at a comprehensive test ban.
When the nuclear-weapon powers explicitlty announce their will-
ingness to take their own steps to restrict and reduce armaments,
a limited non-proliferation treaty would be the beginning of inter-
national cooperation for a genuine guarantee of peace in the nuclear
age . ... The execution of the promised disarmament measures
[by nuclear-weapon powers] couldbe checked by an international
authority at each further stage of disarmament process. ... The
nuclear-weapon powers are called upon to take the next
steps. ... "

This statement was issued after several years of negotations had
made agreement on an NPT seem possible in the near future. The
first public U.S. draft NPT in 1965 had been followed soon by a
Soviet counter proposal. Both called for a treaty of unlimited dura-
tion that would prohibit those having nuclear weapons from dis-
seminating them to those that did not, and that would prohibit those
that did not have nuclear weapons from acquiring them. Neither
draft contained any article obligating the countries having nuclear
weapons to negotiate an end to the nuclear arms race or to reduce
their nuclear arsenals. The major differences concerned how they
would deal with existing and planned multilateral arrangements
within NATO for control over nuclear weapons that might be used
in response to an attack by the Soviet-led Warsaw Pact.'s

At Geneva, laly submitted a draft short-term “unilateral-renuncia-
tion” declaration for advanced non-nuclear-weapon countries that
was essentially a counter proposal to the draft U.S. treaty. In the
ltalian proposal, the non-nuclear-weapon declarants were to meet
just before the end of an initial term of years to review “the progress
which has been made toward international agreements to prevent
the spread of nuclear weapons, or to halt the nuclear arms race, and
to reduce nuclear arsenals.” Any decision by these declarants o
extend their declarations would be based upon this review—
including, clearly, what progress the nuclear-weapon powers had
made toward limiting and reducing their nuclear weapons.'®
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The “Non-Aligned Eight,” the non-aligned, non-nuclear-weapon coun-
tries represented at the Geneva conference, then made the same
point about a non-proliferation treaty:

A treaty on non-proliferation of nuclear weapons is not an end in
itself but only a means to an end. That end is the achievement of
general and complete disarmament, and, more particularly,
nuclear disarmament. The eight delegations are convinced that
measures to prohibit the spread of nuclear weapons should, there-
tore, be coupled with or followed by tangible steps, 1o halt the nuclear
arms race and to limit, reduce and eliminate stocks of nuclear
weapons and the means of their delivery 7

Later in 1965, after negotiations among many delegations, the Gen-
eral Assembly adopted a resolution containing guiding principles
for the negotiation of a non-proliferation treaty. Among other things,
the resolution said that such a treaty “should embody an acceptable
balance of mutual responsibilities and obligations of the nuclear
and non-nuclear powers” and that it should be a step towards “gen-
eral and complete disarmament and, more particularly, nuclear dis-
armament.”"® Thus, the UN resolution, the non-aligned memoran-
dum, and the ltalian proposal all called for progress toward “nuclear
disarmament” even before the steps and conditions necessary for
general and complete disarmament had been achieved.

When the Geneva conference resumed in 1966, the debate centered
on how to link a non-proliferation treaty with steps toward nuclear
disarmament. The Egyptian delegate proposed that 2 non-prolifera-
tion treaty include a “legal obligation to halt the nuclear arms race,
limit, reduce and eliminate stocks of nuclear weapons and delivery
vehicles, and to that end continue and expedite negotiations in or-
der to reach agreement on concrete measures.” With such an obliga-
tion, he said, countries not having nuclear weapons could judge
“Objectively” whether sufficient progress had been made by those
having them to satisfy the treaty, and they could withdraw from it if
progress was so small as to constitute “non-observance.™'

The Non-Aligned Eight agreed on a2 new memorandum listing spe-
cific proposals for “tangible steps to halt the nuclear arms race and
to limit, reduce and eliminate the stocks of nuclear weapons and the
means of their delivery.” These included a ban on nuclear testing,
an end to the production of fissionable material for weapons, and “a
freeze and a gradual reduction of the stocks of nuclear weapons
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and the means of their delivery, the banning of the use of nuclear
weapons and assurance of the security of non-nuclear-weapon states.”
The memorandum added: “Such different steps could be embodied
in a treaty as part of its provisions or as a declaration of intention."?

[n 1967, after the Soviet Union and the United States had resolved
many of their differences and submitted identical drafts of a treaty,
the Mexican delegation proposed the following article as an amend-
ment:

Each nuclear-weapon State Party (o this Treaty undertakes to pur-
suc ncgotiations in good faith, with all speed and perseverance,
to arrive at further agreements regarding the prohibition of nuclear
weapon tests, the cessation of the manufacture of nuclear weap-
ons, the liquidation of their existing stockpiles, the elimination
from nucicar arsenals of nuclear weapons and the means of their
delivery, as well as to reach agrecement on a treaty on general
and complete disarmament under strict and effective international
control.”!

This language clearly contemplated that negotiations for the elimi-

nation of nuclear weapons from national stockpiles could take place
‘@ outside the context of general and complete disarmament. Brazil,
Burma, India, Romania and Switzerland made somewhat similar
proposals-—that the treaty contain language obligating the nuclear-
weapon powers to “adopt,” “take,” “resolve . .. to undernake,” or
“undertake . . . to negotiate” specific steps toward nuclear disarma-
ment.** None of these proposals mentioned general and complete
disarmament.

Even eurlier, U.S. allies considering a U.S.-Saviet draft before it was
made public at Geneva had expressed interest in linking non-prolif-
eration obligations 1o new limitations

One route fo ”HUdEUf on the nuclear arms race. The ;ang-
disurmume m” Was fOfe seen dian representative had said: “It is nei-

ther unnatural nor unreasonable that

without pr efondiﬁons, and anofher countries forgoing their option to pro-
fo ”genem[ and Comp/efe duce nuclear weapons should wish

. P to ensure that their act of self-denial
dISUfmUmeﬂf W’fh Them- should in turn lead the nuclear
weapon powers to undertake tangible
steps to reduce and eliminate their vast stockpiles of nuclear weap-
ons and delivery vehicles.”® The Japanese foreign minister had
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announced that a treaty prohibiting non-proliferation should “go
further to make clear the sincere intention on the part of the the
countries which possess nuclear weapons to make efforts toward
nuclear disarmament .. . ¥ The British representative had argued
that the treaty's terms “must provide the means of redress for the
non-nuclear powers if the nuclear states are unreasonably slow in
translating their intentions [“to halt and reverse” the nuclear arms
race] into action.”® (The “means of redress” commonly mentioned
at the Geneva conference were: [1] withdrawal from the NPT by
have-nots; {2] meetings of the parties every five years to review the
treary; and [3] a meeting at the end of its initial term to consider how
long to extend it.’®

The Soviet Union and the United States had no choice but to heed
these views if they wanted to secure widespread adherence o a
non-proliferation treaty. They revised the Mexican language, delet-
ing references to specific measures and proposing what became the
obligation in Article V1 to negotiate “in good faith on effective mea-
sures relating to the cessation of the nuclear arms race at an early
date and to nuclear disarmament, and on a treaty on general and
complete disarmament . . "7

They later revised their draft Treaty to offer a review conference
every five years of the treaty's life instead of once at the end of the
first five. Also, treaty duration was changed from “unlimited” to an
initial term of 25 years at the end of which the parties would review
whether the treaty’s obligations were being observed and decide
how much longer it should last.®

For Amticle VI and other obligations, these arrangements provided
something akin to enforcement. The negotiators assumed that the
secunty Council would deal with treaty violations that constituted a
threat to the peace because the UN Charter already gave it that
authority.”” However, the five acknowledged nuclear-weapon pow-
ers were each permanent members of the Security Council with
veto power. No new authority was provided in the NPT to refer
disputes over alleged treaty violations to the Security Council, to
World Court adjudication, to mediation, or to arbitration. A dissatis-
fied party could withdraw from the treaty, but that required a report
by it to the Security Council stating that its “supreme interests” had
been jeopardized by “extraordinary events related to the subject
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matter of the treaty."* Examples could be the development of nuclear
explosives by a hostile neighbor or a credible nuclear-weapon threat
against its territory or forces by a nuclear-weapon state. From the
point of view of the countries not having nuclear weapons, the
provisions for conferences to review the implementation of the NPT
every five years and to consider its extension after 25 were the most
important opportunities available to pressure parties having nuclear
weapons to negotiate seriously to limit or eliminate them.

[n a statement offering the final NPT text 10 the General Assembly,
the U.S. representative to the United Nations, former U.S. Supreme
Court Justice Arthur Goldberg, stated that these added provisions
gave Article VI “further force.” He added:

My country believes that the permanent viability of this treaty wiil
depend in large measure on our success in the  further negotiations
contemplated by Anticle VI. .. . Following the conclusion of this
treaty, my government will, in the spirit of Article VI ... pursue
further disarmament nepotiations with redoubled zeal and hope
and with promptness . ... %

To many, Article VI's “pursue negotiations in good faith” may seem
SO vague as to be almost n'leaningless. In other contexts, however,
both national and international courts have given it sufficient mean-
ing to make it an enforceable promise where there is a judicial
system that has jurisdiction.” [n the NPT, as we have seen, that was
not offered. Bui, if those not having nuclear weapons were not
satisfied that the five were complying with Article VI, their most
important remedies beyond criticism were to frustrate agreement at
review conferences every five years and to refuse to vote for a long
extension for the NPT in 1995. As we shall see, they have already
prevented consensus at two of the four review conferences because
they thought the nuclear-weapon parties were not living up to their
Article V1 obligations.

The Practice of the NPT Parties Pursuant to Article VI

The NPT was opened for signature on July 1, 1968. At the signing,
President Johnson announced that, consistent with the NPT’s pur-
pose of promoting arms control and disarmament, agreement
had been reached with the Soviet Union for negotations on the
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limitation and reduction of strategic ballistic missiles and defenses
against them.” On the same day, the Soviet government issued a
memorandum agreeing to negotiate on strategic delivery vehicles
and proposing, in addition, negotiation on a list of eight other arms
control measures, including “cessation of production of nuclear
weapons and the reduction and elimination of stockpiles™—separately
from general and complete disarmament.®

Later that summer at the Geneva conference, the Soviet Union, the
United States, and the other countries present gave meaning (o Ar-
ticle VI by agreeing to an agenda of measures that could be dis-
cussed there under a heading taken from Article VI's “effective mea-
sures relating to the cessation of the nuclear arms race at an early
date and to nuclear disarmament.” The agenda under this beading
included “the cessation of testing, the non-use of nuclear weapons,
the cessation of production of fissionable materials for weapons
use, the cessation of manufacture of weapons, and reduction and
subsequent elimination of nuclear stockpiles, nuclear free zones,
etc.” (emphasis added). The “effective measures . . . heading was
first on the agenda. General and complete disarmament was fourth. 35
Thus, as interpreted by the Geneva

conference that had helped negotiate

the NPT, negotiations for elimination I the eyes of the non-nuclear NPT

of nuclear stockpiles pursuant 1o Ar- pU[ﬁGS a (T8 s fhe most
ticle V1 could and should take place !

either under “nuclear disarmament” lmPOTTUﬂf measure the nuclear

without the specified pre-conditions, Weapon states can adopr

or under general and complete disar-

mament with them. During the period
when tensions had not yet been eased and trust between states had
not been strengthened, the moce meaningful of these two routes
toward the elimination of all nuclear weapons would clearly be the
fiest.

This assessment has been reflected in the practice of the parties.
The U.S. und U.S.S.R. pursued negotiations bilaterally on their nuclear
arsenals, eventually reaching extremely important agreements on
reductions. General and complete disarmament, although it has been
mentioned on the agenda of the Geneva Conference, was not seri-
ously addressed by the nuclear-weapon states in the 26 years since

4

“agenda item 4" was originally adopted. Complaints about this
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lack of action have not been prominent in the four NPT review
conferences.

Relying in part upon Aricle VI, more than 160 countries have so far
joined the NPT. Among the few that presented special statements 1o
the depositary governments when they joined, the majority men-
tioned the importance of achieving agreements pursuant to Article
VL% At each of the four NPT review conferences held so far, the
slow progress of the nuclear powers in implementing Article VI has
gotten the most attention of the delegates. Indeed, the failure to
negotiate a comprehensive test ban despite both Anicle VI and a
separate preambular paragraph calling for CTB negotiations has been
the single most contentious issue. Two of the four review confer-
ences (in 1980 and 1990) broke up without achieving a consensus
on any final declaration on the implementation of the NPT because
of disagreement over language relating to the failure to negotiate
a comprehensive test ban. (By agreement, decisions at these
conferences were by consensus.)

By 1975, the SALT I Interim Agreement and the ABM Treaty had
been achieved. But the non-aligned parties nevertheless criticized
the Soviet Union and the United States for failure to live up to their
part of the NPT bargain and achieve more than this. The conference
president summarized their views by saying they “rather impatiently
await concrete and binding results of on-going bilateral negotia-
tions, aiming at ending the Quantitative and qualitative arms race,
and reducing substantially the levels of nuclear armaments . . . . The
comprehensive test ban is clearly recognized as a most decisive
element in these efforts. Article VI must be implemented in letter
and spirit.” A compromise final declaration was agreed at the last
minute containing recommendations on the test ban, on further steps
in the SALT process, and on other nuclear arms control measures,

At the 1980 review conference, the non-aligned NPT members pre-
vented a consensus on a final declaration even though serious U.S.-
Soviet-U.K. negotations on ending nuclear testing had made progress.
The conference followed the Soviet invasion of Afghanistan and the
sharp Western reaction to that invasion. The non-aligned countries
again indicated that the nuclear-weapon parties, through their
failure to agree on a comprehensive test ban, on bringing the SALT
Il treatyinto force, and on continuing negotiations to achijeve
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substantial reductions in strategic offensive arms, had not kept their
end of the NPT bargain.? '

At the 1985 review conference, there was little new progress pursu-
ant to Article V1 to report, but U.S.-Soviet Strategic arms negotiations
had just begun in Geneva after a long lapse and a Reagan-Gorbachev
summit meeting was imminent. After several years of sharpened
East-West hostility, the delegates to the conference were reluctant
to criticize such hopeful efforts too severely and thus permitted a
consensus on a final declaration.

The 1985 conference declaration is of particular interest here, since
the language relating 1o Article V1 reflects agreement by the NPT's
parties that zero nuclear weapons were to be pursued, but not solely
in the context of general and complete disarmament. The declara-
tion summarized with approval the final report of the 1978 special
session of the UN General Assembly dealing with disarmament. That
report had noted that progress foward general and complete disar-
mament could be taken by specific steps which should be imple-
mented within a few years. It outined a “Programme of Action” to
accomplish such steps without awaiting agreement on general and
complete disarmament. This included “a comprehensive, phased
programme with agreed time-frames, whenever feasible, for pro-
gressive and balanced reduction of stockpiles of nuclear weapons
and their means of delivery, leading to their ultimate and complete
elimination at the earliest possible time "

To put this in the context of Amicle VI, the 1985 NPT review
conference’s final declaration summarized it with approval. NPT
parties in 1985 thus agreed that the “phased programme" leading to
zero was within the Article VI obligation refating to “nuclear disar-
mament,” not just that relating to general and complete disarma-
ment.* The final report also reflected sharp criticism by the non-
nuclear-weapon parties of the failure to achieve a nuclear test ban:
it also contained this language:

{Tlhe Conference noted that certain states Party to the Treaty [un-
derstood 10 mean Britain and the United Statesl, while committed
to the goal of an effectively verifiable comprehensive Nuclear Test-
Ban Treaty, considered deep and verifiable reductions {n extsting
arsenals of nuclear weapons as the highest priority in the process
of pursuing the objectives of Article V1.2
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This clearly implied that deep cuts in nuclear weapons could and
should be negotiated outside the context of general and complete
disarmament (as was later done in START I and START I1).

By the time of the 1990 review conference, there had been success-
ful Reagan-Gorbachev summits, an end to the Cold War, agreement
on an Intermediate-Range Nuclear Force (INF) treaty, and progress
toward the first START treaty. Both of these treaties were intended
to reduce nuclear delivery vehicles, but both had or would have the
additional effect of withdrawing nuclear warheads from active de-
ployment. However, in 1990 a consensus final declaration again
proved elusive, owing primarily to the failure of the nuclear powers
to achieve a test ban. Mexico, the leader of the non-aligned coun-
tries, refused to accept a compromise such as that of 1985-—z
compromise that would have criticized the failure to achieve 2 test
ban pursuant to Article V1, but also would have reflected views of
Britain and the United States such as those quoted above.

Condlusions on the Meaning of Article VI

1. Article VT said that measures relating to “cessation of the nuclear
arms race at an early date” were o0 be negotiated when the treaty
entered into force (1970). The three such measures most often men-
tioned in the negotiating history and in the partes’ 1968 agreement
onan agenda to implement Article VI were a ban on nuclear testing;
4 cut-off in the production of fissionable materials for nuclear
weapons; and a prohibition on the use of nuclear weapons.

After almost 25 years, none of these measures has been achieved in
internationally binding form. There exist four-power, reciprocal
moratoria on testing (China being the sole holdout), a U.S.-Soviet
Threshold Test Ban Treaty, unilateral cut-offs of fissionable-materiat
production for weapons by the United States and soon by Russia,
and national declarations promising not to use nuclear weapons on
non-nuclear-weapon countries by each of the five prowers—with
differences in their coverage.** Negotiations for multilateral treaties
covering all three measures—to end tests and production of mate-
rial for weapons and to ban their use with agreed exceptions—are
now on the agenda of the Conference on Disarmament (CD) in
Geneva. But agreements since 1970 in the “cessation-of-the-nuclear-
arms-race” category are quite few.

24

®-




Nuclear Disarmament

The five countres accepted by the NPT as nuclear-weapon states
have a clear Article VI obligation to negotiate in good faith on all
three of these measures at Geneva. The measures have greater ur-
gency under Article VI than measures relating to “nuclear disarma-
ment"—though they are not required to be completed before an
obligation to negotiate toward nuclear disarmament arises.

Three of the five nuclear-weapon powers—DBritain, the Soviet Union
(now Russia) and the United States—participated in the last serious
test ban negotiations ending in 1980. All five are members of the
multilateral CD in Geneva, but China and France (also members of
the CD) were not obliged to negotiate in good faith on “cessation-
of-the-nuclear-arms-race” measures until they joined the NPT in 1992.

Untl this year, there had been little recent discussion in the CD
about a cut-off in the production of fissile material for nuclear weap-
ons. However, a 1993 UN General Assembly resolution on such a
cut-off, new support from the United States, and the joint US-
Russian statement of January 14, 1994—in which both powers “ex-
pressed their resolve to implement

effective measures to limit and reduce

nuclear weapons” and announced that The{ e hUVe been no AmenCUﬂ
“an important contribution to the goal oF Ryssian plans fo go fo zero

of non-proliferation of nuclear weap-

ons would be made by a verifiable nuclear weapons. The NPT requires

ban on the production of fissile mate- [migre than this.
rials for nuclear weapons and by the

most rapid conclusion of an interna-
tional convention to this effect”—may all give imperus to that sub-
ject.® At the beginning of its 1994 session, the CD appointed a
Special Coordinator (a representative of Canada) to consult the other
parties on the scope and forum for negotiating “a non-discrimina-
tory, multilateral and internationally and effectively verifiable treaty
banning the production of fissile material for nuclear weapons or
other nuclear explosive devices.”

Disagreement over exceptions to an obligation not to use nuclear
weapons against non-nuclear-weapon states has prevented agree-
ment on a treaty on the non-use of nuclear weapons at Geneva for
years.*d However, new efforts are likely in view of both the upcom-
ing 1995 NPT review and extension conference and the need of
assurances to persuade Ukraine to release the nuclear weapons left
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on its territory when it declared independence.*” In the January 14,
1994 rrilateral statement signed in Moscow by the presidents of Rus-
sia, United States, and Ukraine, the first two agreed to give Ukraine
identical security assurances as soon as it accedes to the NPT. Thus
all three measures (CTB, cut-off, and security assurances) will, in all
likelihood, receive new attention during 1994,

2. Of the three “cessation-of-the-nuclear-arms-race” measures, the
comprehensive test ban has always been mentioned as a first-order
priority; recall that it alone is specified in the preamble of the NPT
At the preceding four NPT review conferences, the failure to achieve
a CTB received the greatest attention and was the reason two of the
four conferences adjourned without agreement on a final declara-
tion. In the eyes of the NPT parties not having nuclear weapons,
there is no question that a CTB is the most important measure
the nuclear-weapon states can adopt in satisfying their Article VI
obligations.

There will be two important differences at the 1995 conference from
past NPT review conferences. The first is that a failure to reach
agreement at the 1995 conference could mean an end to the NPT,
For the first time, the NPT parties not having nuclear weapons will
Possess real bargaining leverage vis-3-vis the nuclear powers to push
for a test ban. Realizing their leverage, the non-aligned members of
the Geneva CD issued a statement on December 1, 1993 in which
they demanded achievment of a “final text” of 2 CTBT during 1994 ¢

The second difference is that the decision on the length of the NPT
extension will be made by majority voting, not by the consensus
procedure of the review conferences. This is especially significant
since the parties will be asked to decide the treaty’s term of re-
newal, not just to comment on the treaty’s performance. Moreover,
this important conference decision cannot be blocked by a smalj
minority as was the case with decisions at past review conferences.

What impact will these changes have on the prospects for achieving
a test ban? NPT parties seeking such a ban would certainly not get’
what they want by bringing the NPT to an end. Moreover, all or
most of the developing countries that are among the strongest ad-
vocates of a test ban have an interest in continuing the NPT as long
as it is seen as effective in preventing other countries from securing
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nuclear weapons and in promoting trade in nuclear material and
equipment under safeguards.® But given the failure of the nuclear-
weapon countries to achieve a test ban for 25 years, the developing
countries may not trust them to agree on a CTB without exerting
strong pressure on them to do so.

One developing-country proposal to deal with this dilemma could
be to extend the NPT in 1995 for a short period, perhaps two years,
in order to provide more time for test ban negotiations, and then to
extend it for 2 longer period if a test ban has been achieved. There
are, however, serious doubts about the legality of this proposal, and
the result of a two-year extension could well be an end to the NPT
in 1997.3

A more likely alternative of the non-nuclear parties could be to call
for a recess of the 1995 conference, perhaps for six months, with
the idea of reconvening it to make the extension decision once a
test ban has been achieved.” Since the non-aligned countries con-
stitute some two-thirds of the NPT's membership, they have it within
their power to precipitate such a recess if they cooperate. Moreover,
since preventing proliferation depends so heavily on the consent of
all the countries capable of building nuclear weapons, the propo-
nenis of a long NPT extension are unlikely to press their proposal to
a vote in 1995 unless they have a substantial majority. Having nuclear-
capable countries going home mad from the conference and threat-
ening withdrawal from the NPT would be an unhealthy result.®
Given the interest of almost all the NPT parties in preventing the
NPT from lapsing after a short (two years?) extension, a recess of
the 1995 conference until a test ban is negotiated seems quite pos-
sible if no test ban text has been agreed to by the opening of the
conference.*

3. Turning to Article VI measures “relating 1o . . . nuclear disarma-
ment,” the Soviet Union and the United States have implemented
the INF treaty eliminating their intermediate-range nuclear forces.
In the START I and II treaties, Russia and the United States have
agreed on deep cuts down 1o at least 3,500 warheads each in their
strategic nuclear forces. By reciprocal action, Russia and the United
States have deactivated, withdrawn, or dismantled many nuclear
warheads of all ranges, including many not covered by the INF and
START treaties. These are major achievements in compliance with
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the obligation of Article V1 to negotiate in good faith on measures
“relating to . . . nuclear disarmament.”

So far, the other three nuclear-weapon parties, Britain, China and
France, have not participated in the American-Soviet (now Russian)
negotiations to reduce nuclear weapons. China and France did not
become obligated to do so until they joined the NPT in 1992,
but they will surely need to talk about nuclear reductions with the
other nuclear-weapon powers before the 1995 conference opens to
demonstrate compliance with Article VI.

Russia and the United States have not yet had any serious negotia-
tions on going below the final START II levels of land-based and
sea-based strategic missile warheads—levels bigher than what ex-
isted on both sides in 1970 when the NPT went into effect.®® Fur-
thermore, except for 30-year old plans for general and complete
disarmament and a Gorbachev proposal of 1986 to eliminate
nuclear weapons by the year 2000, there have been no specific
American or Russian national plans for going to zero——much less
talks between the two or among the five toward that end. Asticle Vi
clearly requires more than this.

4. The NPT's preambular language dealing with general and com-.
plete disarmament suggests that “easing of intermnational tensions
and the strengthening of international trust between states” was
thought necessary in 1968 to facilitate the “elimination from na-

“tional arsenals of nuclear weapons and the means of their delivery.”

Even if these pre-conditions must be met not just for “general and
complete disarmament,” but also for “nuclear disarmament,” the
fear of a U.S.-Russian nuclear exchange has receded greatly with
the end of the Cold War. That has eased East-West tensions. How-
ever, the world remains a dangerous place. Regional conflicts, eth-

" nic violence, nationalistic separatism and civil wars have in fact

increased since the Cold War’s end. The peaceful world necessary
as a prerequisite for deep cuts in conventional armaments has not
yet arrived, the UN has not yet shown itself capable enough of
handling violent disputes, and general and complete disarmament
still does not seem to be realistic.

But the plain meaning of Anicle Vi, its negotiating history, and
the panies’ practice in implementing it all suggest that these pre-
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conditions do not need to be satisfied to trigger an obligation to

negotate in good faith toward zero nuclear weapons along the .

“nuclear disarmament” route. After 25 years and an end to the Cold
War, the time has been reached when Article VI requires all five
nuclear-weapon states to begin such talks. Article VI does not say
whether negotiating toward zero means taking one step downward
after another through one negotiation after another, or a “phased
programme” involving a package of steps agreed in one long nego-
tiation. At the same time, Article. VI does not authorize an avoidance
of negotiations by any of the five just because the Americans and
Russians have agreed to reduce to 3,500 strategic warheads. Indeed,
all five nuclear powers have a present, pressing obligation to begin
discussing proposals for moving in the direction of zero along one
‘ route or the other. *
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