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Foreword

Following upon the Extension Conference for the Nuclear Non-Proliferation Treaty (NPT), the
1ssues assocrated with the non-proliferation of nuclear weapons and other devices 1s stull wath us today
One of the articles mn this latest edition of the Nuclear Law Bulletin addresses the state of international
law 1n this field while another studres the questton of strengthemng the powers of the Internanonal
Atomic Energy Agency (IAEA) A thurd article deals with a closely related subject, that being “consent
nghts” in the context of the new nuclear co-operation Agreement between the Umited States and the
European Community

Progress made 1n Eastern Europe on matters of nuclear law 15 also covered mn thus new edition. In

particular, we are pleased to reproduce, m the Supplement, the text of the Russian Federation’s Law on
the Use of Nuclear Energy
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ARTICLES

Inspection for Clandestine Nuclear Activities: Does the Nuclear
Non-Proliferation Treaty Provide Legal Authority for the
International Atomic Energy Agency’s Proposals for Reform?

by George Bunn*

This article analyses whether the Nuclear Non-Proliferanon Treaty (NPT) provides legal
authonty for Intemanonal Atomic Energy Agency (IAEA) efforts to gain more information and more
intrusive mspections to assure that non-nuclear-weapon States (NNWS) that have jomned the NPT are
not attempting to make nuclear weapons m violation of that Treaty

A. THE BACKGROUND OF THE IAEA'S EFFORT TO STRENGTHEN ITS SAFEGUARDS

Before the discovery of Iraq's clandestine nuclear-weapon program, the IAEA's primary
mspechon objective under the NPT was to see whether states subject to mspection were domg what
they had reported to the IAEA that they were doing  As a matter of practice not law, IAEA mspectors
almost never looked for clandestine nuclear activities — those not reported to the IAEA i the State's
“declarations” of 1ts nuclear activines’'

With the disclosure that Iraq, an NPT member, had failed to declare the nuclear acnvities related
to 1ts clandestine pursuit of nuclear weapons, the JAEA's pracice changed Authonty for the IAEA's
sweeping mspections 1n Iraq came from UN Secunty Council resolutons rather than from the
safeguards provisions of the NPT But 1ts expenence 1n Iraq provided both great momentum and
useful expenence for its efforts 10 strengthen 1ts safeguards system for the NPT, efforts that had begun
before the Gulf War

When South Afnca jomed the NPT, the TAEA, acting on a general invitauon from the
government, requested permission to visit locanons connecied with South Afnica's nuclear weapons
program that were not hsted 1n the govemment's declarations of civihan facihiies to be safeguarded

*  George Bunn 1s Consulung Professor at Stanford University Center for Intermauonal Secunty and Arms Control  He
was the first General Counsel of the US Arms Control and Disarmament Agency a member of the US delegation that
negotiated the NPT during the 1960s and US Ambassador to the Geneva Conference on Disarmament in 1968 He
has also served as & lawyer for the US Atomic Energy and Nuclear Regulatory Commussions, as a member of a
Washmgton law firm and was Professor and Dean of the University of Wisconsin Law School The 1deas expressed
heremn are the responsibihity of the author The author wishes to thank David Fischer Laura Rockwood and David
Sloss for very useful commments and cniucisms of an earher draft of this paper

1 See eg Richard Hooper Swrengtheming IAEA Safeguards in an Era of Nuclear Cooperanon  Arms Control Today
(November 1995) pp 14-18 Dawvid Fischer Towards 1995 The Prospects for Ending the Proliferation of Nuclear
Weapons (Dartmouth UNIDIR 1993) pp71-75 79 There were however occastonal mspections of declared
faciliies to assure against clandestne production of fissionable matenal
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Its requests to inspect these undeclared sites were granted However, the Democranc People s
Republic of Korea (DPRK), after imnal co-operanon, demed the IAEA's request for inspection of two
undeclared locations to gain further informanion about discrepancies found as the result of inspecting
declared activines The DPRK refused to accept the inspectors even when the request became a
demand backed up by the IAEA Board of Governors, a demand based upon DPRK s safeguards
agreement which had been negohated pursuant to the NPT and the IAEAs Statute and model
safcguards agreement’ Evidence supporung the IAEA's demand came mn pant from environmental
monitonng of a kind the IAEA 1s now mstntutionahsing in 118 program to strengthen safeguards
mspections

The UN Secunty Council, though requesting the DPRK to accept the Board s demand called for
consultanons rather than 1mposing economic sanctions for refusal of the demand’ Negotanons with
DPRK resulted, 1t permitted inspection of declared facihnes while they conunued In October of
1994, 11 agreed to inspection of the undeclared locanons after a few years when a sigmficant portion
of the reactor 1t was promised by the US , South Korea and Japan had been completed’ Unul then 1t
will remain 10 non-comphance with the IAEA's demand Based upon their achons so far however
both the Secunty Council and the DPRK have imphaitly accepied the legiimacy of the IAEA
demand

Meanwhile, the TAEA had begun strengtheming its safeguards capability for all NNWS NPT
members It added to 1ts sources of informanoen beyond the exisung declarattons by NPT members
and the IAEA nspections of their declared activines It estabhished a comprehensive state-bs-state
nuclear acuvity data base including information (besides that from declaranons and mspections) from
open news sources governmenial reporis on imports and exports satellite photographs and other
mielhgence information given to it by member States’ This data base can become part of the
“tnggenng” evidence for inspections, 1t may suggest the existence and locanon of undeclared nuclear
activines that could then be the subject of inspection requests In addinon, IAEA 1nspectors have
mmproved their techmcal ability t0 gamn mformanon about possible undeclared nuclear acnvities
dunng regular mspectons at declared sites® Finally, the IAEA Board has confirmed 1ts nght to
engage 1n special spectons at undeclared locanons when the informanon available to 1t 15 not
adequate for the Agency 10 fulfil its responsiihities™ to assure that no nuclear matenal 1s divernted to
nuclear explosive devices’

2 1AEA Board decision GOV/2636 TAEA Press Release February 25 1993 PR 93/5 IAEA Press Release Apnl 1
1993 PR 93/8 The model safeguards agreement m question was IJAEA Informauon Circular 153 (INFCIRC 163)
discussed below

3 UN Secunty Council Resolution 825 (1993) UN Press Release SC/56114

4  Agreed Framework between the USA and DPRK of October 21 1994 DPRK agreed that when a sigmficant portion
of the LWR (Light Water Reactor) project 1s completed but before delivery of key nuclear components the DPRK
will come nto full comphance with its safeguards agreement with the IAEA (INFCIRC/410) including all steps that
may be decmed necessary by the JAEA following consulianons with the Agency with regard to venfyving the
accuracy and completeness of the DPRK s mmat report [declaraton] on all nuclear matenial in the DPRK

5 See Hans Blix Agamst the Spread of Nuclear Weapons The Safeguards Svstem of the [AEA  MVATO Review
(September 1995) p 15 Mohammed El Baradein [AEA Venficauon System at a Cross Roads  Address to Camegic
Endowment Conference on Nuclear Non Proliferauon January 30-31 1995 Washington DC

6 US Congress Office of Technology Assessment Environmental Monitoring for Nuclear Safeguards (Scptumber
1995)

7 INFCIRC/153 paras 1 and 73(b) See Dawvid Fischer 1989 95 Radical Changes in TAEA Safeguards
The Non-Proliferation Review Vol 3 No2 Wmter 1996 forthcommng Lawrence Scheinman Assessing the Nuclear
Non Proliferation Safeguards System (Atlanuc Council of the US Occasional Paper October 1992)

10



B THE IAEA'S “PROGRAMME 9327

Beginming 1n 1993, the IAEA Secretanat began putung all this together with other new 1deas 1n a
comprehensive plan called “Programme 9342 — with the wtention of seeking Board approval of the
plan in 1995 At meetings in March and June of 1995, the IAEA Board of Govemors endorsed the
general dhirection of the Secretanats effort 1o assure that what non-nuclear-weapon State (NNWS)
NPT Parnes 10ld the IAEA 1n the future about their nuclear activines was not only correct as far as 1t
went, but that 1t was complete 1 the sense that there were no undeclared, clandestine nuclear
activibes® The Board also took note that many of the new measures proposed were within the IAEA's
existng legal authonty as expressed in safeguards agreements with NNWS Partues 10 the NPT
Procedures for implementation of these “Part 17 measures by the Secretanai have already begun
“Part 2” measures are those that would require “complementary” authonty according to the
Secretanat, that 1s, they need some new legal mstrument to make them obligatory for States These
measures have been proposed to the IAEA Board in an informal working document, which also
contamns a draft of a new legal instrument

There 15 less controversy about Part 1 than Part 2 measurcs Bul the two parts are closely
interrelated and NPT authonty for both will be discussed i thus article  The basic 1ssue here 15
whether the NPT authonses the IAEA 10 seck mose informanon

The new measures first seek additonal informanon — mmformanon which maght tngger future
requests for more intrusive inspecuons For example, the new measures ask for addinons to the
declaranons provided by NNWS NPT Members showing “past nuclear acivities” (a Part 1 measure),
nuclear research and development activines whether or not they involve “nuclear mtaenal” (f not,
then Part 2), and activites and equipment at sites 1n the vicimity of locanons already safeguarded, and
at othel; sites having activites and equipemnt functionally related to nuclear fuel cycle operations
(Part 2)

A second major source of new informanon ihat could be the basis for an mspecnon request
would be “environmental monrtonng,” that 15 collechng samples of water from streams and nvers,
samples of outdoor air, plant hife, dust and ciri, and samples of deposits on walls, floors and
equipment at indoor nuclear-related faciiihes These samples would be analysed in IAEA or other
laboratories to see whether they contained, for example, 1sotopes of vanous elements found only in
connection with nuclear achvities'

If the samples were taken dunng on-site inspechons already permitied by exising safeguards
agreements, they would be included 1n Part 1 and no additional legal authonity would be required  If
they are to be taken at new sites, new authonty would of course be required 1o visit that site — unless
the state voluntanly mnvited the visit as South Africa did or access was provided pursuant to an IAEA
demand for a special nspection  ‘Thus the authonty for environmental momionng 1s dependent upon
whether the site currently may be inspected such samples are aiready somenmes taken at locations
now subject 10 nspection

8  In March the Board approved the followng siatement  [Tlhe safeguards sysiem for implemenuing comprehensive
safeguards agreements should be designed o provide venfication by the Agency of the correctness and completeness
of the States declarations so that there 1s credible assurance of the non-diversion of nuclear matenal from declared
acivities and the absence of undeclared actvitics JAEA General Conference Documemt GC(39)17 of
August 22 1995 Annex 3 pp 58 71 See Hooper op cu

9 TAEA Document GC(39)¥17 op cit Hooper op cu

10 Hooper op cut US Congress Office of Technology Assessment op cif
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In addition to these new sources of informaton, the *93+2° plan calls for access (0 more sies
than the exisung safeguards agreements do, for example, 10 locanons beyond the “strategic pounts in
the nuciear fuel cycle now subject 10 rounne mspectons Exasnng safeguards agreements with the
IAEA permat mspechon beyond “strategic points™ before a facility 1s operated n order to check the
design provaded by the mnspected nuclear orgamsation agamnst the actoal facihty as built  For ad hoc
inspections, gomng beyond strategic pomis 1S also now permmtied  Where that 1s so of course access
would be a Part 1 measure For routine mspecthon of non-strategic points 10 an operatng nuclear
facihity, however Part 2 approval would be required — except where authonsed under the provisions
for special inspections

Inspection of the nuclear-related activity sites not previously declared but 10 be declared pursuant
to Pant 2 would follow as the result of the new legal obligahon to provide addinonal informanon 1n a
revised declarauon Beyond thus is the questton whether the LIAEA wnspectors may permissibly search
for nuclear weapoens acovifies at sies at wihnch noe nuciear-related activaity or nuclear matenai has been
reported’’

Another new measure 15 unannounced (no-notice) mspecnions These are currently permutied at
strategic points though they do not occur often  No-notice inspections at other ponts and at locations
without strategic points would, of course, require Part 2 approval

The legal 1ssue presented by the “9342” plan and ciscussed below is whether the IAEA has
authonty under the NPT 10 demand the new information and new inspecnons

C DOES THE NPT PROVIDE AUTHORITY FOR THE JTAEA REQUESTS FOR MORE
INFORMATION AND MORE INTRUSIVE INSPECTIONS?

The most important NPT language on safeguards 1s

“Each non-nuclear-weapon State Party to the Treaty undertakes to accept safeguards as set

Sforth in an agreement 1o be negonated and concluded with the International Atomic Energy
Agency in accordance with the Siatute of the International Atomic Energy Agency and the
Agency’s safeguards system, for the exciusive purpose of verificanon of the fulfilment of its
obliganions assumed under this Treaty with a view to preventing diversion of nuclear energy
from peaceful uses to nuclear weapons or other nuclear explosive devices '

This language establishes the broad standard and purpose for the safeguards that N\WS
members must accept 1n an agreement with the JAEA  In the context of the 93+2 measures 1t raises
the following questions

1 What standards are contemplated by “in accordance with the Statute of the internanonal
Atomuc Energy Agency and the Agency's safeguards system™

11 See G Burm and Roland M Timerbaev Nuclear Veriication under the NPT What Showld it Cover
How Far May u Go? (PPNN Suudy Five U of Southampion 1994}

12 For the terms of Programme 93+2 see IAEA Doc GC(39)17 Annex4 pp3 8 op cu

13 NPT Article [Tt The remaimming two sentences of this key paragraph are  Procedures for the safeguards required
by tius Articie shall be followed with respect 10 source or fissionable matenial whether 1t 1s bemng produced
processed or used 1n any principal nuclear facility or is owrside any such facihity  The safeguards required by this
arucle shall be apphed on all source or fissionable material m all peaceful nuclear achivities within the ternton ot
such State umder 11s junsdichon or camed out under 1ts control anywhere  Emphasis has been added 1n each ot the
three sentences of Arncle 111 1
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2 What “obhganons assumed under this Treaty” 18 1t the purpose of safeguards to venfy?

3 What limitattons does the NPT language impose on IAEA mspection? For example, does
seeking informanon about, or access to, acnvities that do not mvolve “source of special
fissionable matenal” exceed the IAEA's authority? Is inspection of undeclared facihties
permussible? Must the IAEA give notice before any inspection can be carned out?

Each of these questnons will be discussed in turn using a standard techmque for treaty
interpretanon The Vienna Convention on the Law of Treates states that a treaty 1s 1o be interpreted
“in accordance with the ordinary meaning to be given to the terms of the treaty in their context and
hght of 1ts object and purpose ™ Also to be taken into account 1S “any subsequent agreement between
the Paries regarding the interpretation of the treaty or the applicanon of its provisions™ and “any
subseguent practice n the apphicanon of the treaty which establishes the agreement of the Parties
regarding 11s interpretation™

The most important “subsequent agreement” and “subsequent practice™ here 15 the 1972 IAEA
model safeguards agreement, IAEA Information Circular 153 (INFCIRC/153) and the practice, since
then, of using 1t as the basis for negoniaton of safeguards agreements with NNWS NPT Parues”
INFCIRC/153 was negonated pursuant to Article III of the NPT by more than 45 countries, almost ali
of whach had signed the NPT (or later cid so) and had become Parties or wntended to do so 1f the
negotnanon of INFCIRC/153 was successful While 1t 1s not a treaty and was not formally signed by
the Parties, 1t was accepted by them as the model for what should be included 1n the safeguards
agreements of NNWS NPT Parhes The practice following 1ts negotiation was to follow 1ts terms'®
Thus, whether 1t is a subsequent agreement or subsequent practice, it 15 relevamnt to the interpretation
of Arucle Il

Of course, neither INFCIRC/153 nor the practice 1t msutwted 1s based exclusively on
nterpretanion of Article III That Artaicle was the NNWS NPT Parties “‘agreement to agree”™ at some
later nme to safeguards agreements that comphed with Article 1IF's standards” These standards were
broad enough to permut considerable negotating room based upon pracuical factors and negotnating
leverage, not just differing mnterpretations of Article Il Thus, as we will see, INFCIRC/153 and the
practice do not always reflect the breadth of Aricle III's scope, some of the hmitabons on 1inspecthions
came about for reasons other than Arucle III's language

The Vienna Convention also permits reference to the “preparatory work of the treaty and the
circumstances of 1is conclusion” as “‘supplementary means of interpretation” to confirm the meaning
denved either from 1ts language or from subsequent agreement or pracice This negouanng history
may also be used when the language of the treaty and subsequent agreements are “ambiguous or
obscure” or lead to a result that 1s “mamfestly absurd or unreasonable’

14 Vienna Convention on the Law of Treates of 1969 Arucle 31 Governments such as the Umited States that are not
formal parues 1o this Convennon nevertheless pgenerally accept ihus provision as declaratory of cusiomary
mtermnatonal law and practice

15 The Stucture and Content of Agreements between the Agency and States Required in Connection with the NPT,
TIAEA Document INFCIRC/153 (corrected X(1972)

16 Sece David Sloss It s Not Broken So Dont Fix It The IAEA Safeguards System and the NPT  Virgimua Journal
of International Law Vol 36 forthcommg m 1996

17 See G Bunn Arms Control by Commitiee Managing Negotiations with the Russians (Stanford Umiversity Press
1992) pp 94 103

18 Arucle 32 of the Vienna Convention
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For the questons discussed below, this article will follow the procedure suggesied bs the Vienna
Convenuon looking at the treaty language first, then, 1f need be, at INFCIRC/153 and the pracuce
based upon 1t, and then where pertinent, ai the “preparatory work™ or negotianng history

I What standards are contemplated by “in accordance with the Statute of the International Atomic
Energy Agency and the Agency’s safeguards system” in Article ITI 1 of the NPT?

Furst, the “Statute of the Intemational Atomic Energy Agency,’ the treaty that created the IAEA
The Statute's Amcle 1115 authonses the Agency to estabhsh safeguards “to ensure that special
fissionable matenal and other matenals, services, equipment, facihues and informanon  are not used
1n such a way as to further any mhtary purpose, and to apply safeguards, at the request of the Parties
to any bilateral or mululateral arrangement, or at the request of a State 10 any of that Staie s actvities
m the field of atomic energy ” This treaty language was 1 existence at the ime of the negonation of
the NPT, and 1s part of what NPT's Aricle I11 1 clearly refers to”

Second, “the Agency’s safeguards system” This language does not appear 1n the IAEA Statute
or 1 INFCIRC/153 However, the model safeguards agreement m effect when the NPT was
negouated was called “The IAEA Safeguards System,” INFCIRC/66” Thus the Agench s
safeguards system ~ m Arucle I 1 referred, in the first nstance, to safeguards based upon
INFCIRC/66 Though INFCIRC/66 has usually been apphed 10 one or more specific nuclear projects
rather than to a#/ nuclear activities carnied out by a State, NPT Amticle HI 1 dealt with that histoncal
problem lis last sentence required the apphication of safeguards on “all source or special fissionable
matenal in all peaceful nuclear activites wattun the terntory of such State [a NNWS NPT Pam |
under 115 junsdiction, or carned out under 1ts control anywhere ” Thus, an agreement with the IAEA
by a NNWS NPT Panty based on INFCIRC/66 (or a later subsutute for INFCIRC/66) would be
apphed to ali nuclear activities of the Party and was what was meant by an agreement 1n accordance
with the Agency's safeguards system™

This 1s confirmed by the “‘preparatory work” leading 10 the agreement on Amcle III 1 The
phrase “safeguards system” was discussed first in August 1967 dunng informal talks between LS and
Soviet deleganons dealing with possible language for Arucle III" A draft article from the LS
delegantion for these negonatnons would have required NNWS o negotiate an agregment with the
IAEA for the apphcanon of safeguards ™* It chd not onginally set out any standard for safeguards
such as that later agreed to “in accordance with the Statute of the Iniermatonal Atomic Energs
Agency and the Agency's safeguards system ” This was because some US NATO allies in Euratom

19 The NPT language also referred to the special aricle of the IAEA Statute dealing with safeguards Article XII which
will be discussed below In addiuon 1t of course accepted the Statute s provisions on how the IAEA 1s governed as
far as safeguards are concemed For example the general decision making body 1s the Board of Govemnors (35
members) and 11 can act by majority vote The General Conference (all members) has speciied but hmited powers
For example 1t elects the Govemors and approves the Direcior General Decisions on 93+2 have been and will be
taken largely by the Board See Sloss op cut

20 See INFCIRC/66 “The Agencys Safeguards System (1965) as well as INFCIRC/66/Rev 1 (1966) and
INFCIRC/66/Rev 2 (1968) all with the same tnle Paul C Szasz The Law and Practices of the JAEA (IAEA Logal
Senes No7 1970) pp 554 55 557 Dawid Fischer and Paul Szasz Safeguarding the Atom A Criucal Appraisal
(SIPRI 1985) Appendix IV Mohammed M El Baradei Edwin Inwogugu and John M Rames The International
Law of Nuclear Energy Basic Documents (Kluwer 1993) Vol 2 p 1678

21 For the history of these ad referendum mnegohanons see G Bunn Arms Control by Comnuttee op cu
pp 96-100

22 US Deleganon workmg paper of 28 August 1967
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wanted either no review by IAEA of the Euratom safeguards on their muclear activities, or abihty to
negottate with the IAEA about such review unfettered by any NPT standards”

To provide a standard for IAEA safeguards, the Soviet experts countered the Amencans' draft
with the addizon of a sentence stanng that safeguards should apply “as provided for 1n the Staiute of
the IAEA and the document on safeguards™ The US delegahon objected to this language's
apparent himitation to INFCIRC/66 alone (“the document on safeguards™) arguing that INFCIRC/66
would undoubiedly be revised or replaced at some future time, that such a change mght require
amendment of the NPT when INFCIRC/66 was changed unless the language “the document™ was
replaced, and that a more general reference should be used” After further give and take, the Sovzet
phrase refernng to the IAEA Siatule and document was changed n the negohators’ draft to require
each NNWS NPT Party simply to “accept IAEA safeguards™  After lengthy talks with US alhes and
then again with the Soviets, the Umted States suggested language requinng each NNWS to undertake
“to accept saleguards, as set forth 1n an agreement to be negotiated and concluded with the IAEA 1n
accordance with the statute of the IAEA and the Agency's safeguards system ,” the present language
of the first sentence of mn Artzcle 111 17

The result 1s that “safeguards system’ 1 Amcle Il 1 must be mnterpreted as refermng to
INFCIRC/66 or substitutes for it such as INFCIRC/153 The object was to gain safeguards as
effecive on all nuclear activities of NNWS NPT Parues as INFCIRC/66 was on acuvities to which it
was appiicable 1n 1967 when Amicle 111 1 was negoniaied At the same bme, however, the safeguards
each NNWS would actally accept would depend upon future negotianons between the NNWS  and
the IAEA As the United States told 1ts allres, ‘ the new language avoids calhing the NPT safeguards
“IAEA safeguards ™ It makes clear, of course, that they must be 1 accordance with the IAEA Statute
and safeguards system There 1s considerable flexibtlity in both™”

By 1968, a substiute for INFCIRC/66 for NNWS NPT Parhes was anucipaied, particularly by
countnes having Euratom safeguards But INFCIRC/66 was sull the basic IAEA “safeguards system”
and the most appropnate exisiing standard available 1o all the countnes then considenng joimng the
NPT In several respects, it authonsed more wntrusive and more frequent mspectons than
INFIRC/153 — winch came only afier long negobatons For example, it perimitted “‘special
mspectons,” for non-routine checks without any stated liimitaton on location, when “falny unforeseen
circumstance requires immediate attenbon™  INFCIRC/153's comparable provision requires that if
the TAEA Secretanat deternmnes that the informanon already supphlied “1s not adequate °, 1t may seek
a special mspection, and 1f the state to be inspected objects, the Secretanat may appeal to the Board
which may, if prompt acnon 1s needed, decide that the inspection “1s essential and urgent n order to
ensure venficanon that nuclear matenal subject 10 safeguards 15 not diverted 10 nuclear weapons or
other nuclear explosive devices ™

Article 111 1 did not require this change in INFCIRC/153 from INFCIRC/66 The change came
about as result of objections to INFCIRC/66's broader authonty dunng the negounanons which
produced INFCIRC/153 However, as an interpretauon of Aricle III, the broader authonty of

23 See G Bunn Arms Control by Comnuttee op cu pp 87 103
24 Memorandum of August 28, 1967 G Bunnto W C Fosier
25 Memorandum of August 29 1967 G Bunn to W C Foster
26  Working paper of Sepiember 1 1967

27 US Axde Memonre of November 13 1967 sentio US alhes
28 US Aide Memorre of November 13 1967 op cu

29 Para 53(b)

30 Para 73 138
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INFCIRC/66 would be as valid for NPT inspections as the more hmiated authonty of INFCIRC/153
Clearly, Amicle I 1s requirement of safeguards 1 accordance with the IAEA ‘Stawte and
“safeguards system’ permitted broader mspection authonty than was actually unlised 1n
INFCIRC/153

2 What “obhigations assumed under this Treaty ” (in the language of Art.Ali 1) is 1t the purpose
of safeguards to verify?

Arnicle fif 1 states that safeguards are required of a NNWS NPT Party “for the exclusive purpose of
verificanon of the fulfilment of its obliganons assumed under this Treaty with a view 10 preventing
diversion of nuclear energy from peaceful purposes 1o nuclear weapons or other nuclear explosne
devices’ What NPT obligations are designed 10 “prevemt dwversion of nuclear energy 1o
nuclear explostve devices ?

One such obhigation 1s clearly the NNWS NPT members oblhigation in NPT's Arucle I not o
manufacture™ such devices” INFCIRC/153 confimns the focus of safeguards on this Arucle II
prohibitiors It says that the “objectuve of safeguards” under the NPT should be “the timely detection
of cdiversion of sigmficant quantunes of nuclear matenal from peaceful nuclear activities to the
manufacture of nuclear weapons or of other nuclear explosive devices or for purposes unknown and
deterrence of such civersion by the nsk of early detecton™  The obhgaton not (0 manufacture 1
broad, 1t includes many steps n the direcnon of manufacture if the purpose 15 ultmately to
manufacture a nuclear explosive device”

What other cbhganons, if any, are included”? The perttinent language of Article 11 goes beyond
manufacture “not to manufacture or otherwise acquare nuclear weapons or other explosive devices
Is the obligation not to “‘otherwise acquire™ nuclear explosive devices one of the Article IIT1
“obhganons assumed under thas Treaty with a view of prevenung diversion of nuclear energy from
peaceful uses 1o nuclear  explosive devices™

The preparatory work confirms that venfying the obliganon not 1o manufacture nuclear weapons
18 the main purpose of safeguards, but suggests that something more could be included In the first
informal US -Sowviet deleganion working group on opnons for Arucle 111 which the delegations might
recommend to their govemments, the Amencans suggested a draft contaumng language much like tnat
now 1n Aricle II1 1 except that the obhganons to be venfied were those ‘assumed under thus Treats
not 1o davert source or special fissonable matenal to nuclear weapons  ° rather than  assumed under
this Treaty with a view to preventng diversion of nuclear energy from peacctul uses to nuclear
weapons ™ The Russians countered by suggestng the addinon to the Amencan delegatuons
language of references to “Articles 1 and 11 before “ttus Treaty If this had been accepted
‘obligations assumed under Articles 1 and 11 of thas Treaty not to divert’ could have included for
example, Amcle 1 obhigauons of NWS not to transfer control of nuclear weapons to NMNW S, and
Amcle H obhganons of NNWS  not to recerve control of such weapons

At that ime, there were many Amencan nuclear weapons deployed on the termion of Amencan
alhes which were under US control 1 peacetme, but mighs not be in the event of war The NATO
amangements for the deployment and possible use of US nuclear weapons m defence of Western
Europe against an attack by the Soviet Umon and uts alhes had been one of the things the Soviets had

31 See Bunn and Tumerbacv op cut pp 9-10

32 INFCIRC/I53 para 28

33 See Bunn and Timerbaev op cu supra pp 3-8
34 US deleganon working paper of 28 Angust 1967
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earlier sought to prolubit through the NPT® The Amencans suspected that the Soviet suggestion that
the IAEA safeguard Amencan control of US nuclear weapons deployed m Europe was another
attempt to challenge NATO nuclear arrangements, they therefore objected to any reference as broad as
“Asticles [and II’ 1o define the obliganons whose observance the IAEA was to venfy™

As a subsutute for the Soviet delegaton's suggestion, the Amencans proposed that the
“obhigations” that safeguards were to venfy should be those *not to manufacture nuclear weapons or
other nuclear devices ” The Soviet experts refused 10 accept this, arguing that 1t wasn't broad enough,
1t mght not, they said, cover safeguards on reprocessing or storage of fissionable matenals since that
was not the “manufacture” of nuclear weapons® They accepted that the ulnmate purpose of
safeguards was 10 detect and thereby deter the production of nuclear weapons, and both sides wanted
1o apply safeguards to all nuclear-related actvines that might be steps toward the final assembly of
nuclear weapons Later the Soviet delegation proposed altemative language as a compromise NNWS
NPT members would accept safeguards “with a view to preventing cdaversion of nuclear energy from
peaceful uses to nuclear weapons or other nuclear explosive devices for the exclusive purpose of
venfication of the fulfilment of the obliganons assumed under this Treaty ™ Sall later thas sentence
was rearranged and included in the first sentence of Aricle III'1 the “exclusive purpose” of
safeguards 15 to venfy the fulfilment of “obliganons assumed under this Treaty with a view to
prevenung diversion of nuclear energy from peaceful uses to nuclear weapons or other nuclear
explosive devices ” (Emphasis added 1n both drafis)

The basic purpose of safeguards 1s thus not to venfy whuch alhed country will control nuclear
weapons 1n the event of war but the NNWS’ obhgation not to manufacture nuclear explosive devices,
using manufacture n a broad enough sense te cover many steps m the direchion of final assembly of a
weapon That was confirmed 1n explanatons of Article HI to the Geneva Disarmament Conference by
Soviet and Amencan delegations® This means mspechng early steps that could lead to the
production of explosive nuclear matenal n, for example, plants for plutomum separation, uranium
ennchment or fuel fabricaton as well as 1n reactors and nuclear-matenal storage facilines, all for the
purpose of assunng that the plutomum or ennched uramum 1s not diverted to nuclear explosives
INFCIRC/66 and 153 both include provisions for inspection of reactors and other fuel cycle facihines
Moreover, simce the scope of the Amicle II obliganon not to “manufacture” nuclear explosives 1s broad
enough to include not only these faciliies but steps before the final assembly of a nuclear explosive
device, the IAEA 1s authonsed by Article I 1 to inquire about and nspect for those steps”

Do the obhiganons to be venfied go beyond the obligation not to “manufacture”, to include at
least some of the obhiganon “not to otherwise acquire?” The “objective” of NPT safeguards,
according to INFCIRC/153’s interpretation of Article III 1s tumely detection of diversion to the
“manufacture” of nuclear explosive devices “or for purposes unknown™ Moreover, the purpose of
the Russian change of the word “matenal” to “energy” in the first sentence of Article Il 1 was clearly
to broaden the obligaton to be venfied beyond “manufacture” 1f that word was used in the namow
sense of actual assembly of nuclear weapons Yet whether anything beyond “manufacture™ n the

35 See eg statement by US Representatuve 10 Geneva Disarmament Conference G Bunn of July 19 1966 ENDC
PVOL.274 repninted 1 US ACDA Documents on Disarmament 1966 pp 455 60

36 Memorandum of August 30 1967 G Bunn 10 W C Foster

37 Memorandum of August 30 1967 op cu

38 Statements by Soviet Representauve Roshchm ENDC/PVOL 325 and 370 reprmied in ACDA Documents on
Disarmament 1967 pp 347 351 118 and 183 US deleganon reporung cable Genevas 602 to Staie Dept p3 Bunn
& Timerbaev op cit p 10

39 Bunn & Timerbaev op cit pp3 15

40 INFCIRC/153 para 28
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broad sense (1 ¢ 1ncluding vanous steps having weapons as their ulumate goal) 1s to be venfied 1v
unclear from the treaty language, from 1its mterpretacon by the paries in INFCIRC/153 and from the
preparatory work of the negonanons It therefore 1s up to the pares to provide the answer 1n their
negonanon of safeguards agreements with the IAEA

3 Does NPT language suggesnng that safeguards focus on “strategic points” to safeguard ‘sotuirce
and special fissionable material” to prevent diversion from “peaceful uses” limit the scope of the
TAEA's nquury to strategic poinis in declared peaceful activities utilising nuclear material
(shorthand for “source or special fissionable material” in Arucle 11I)?

{a) Limitation to “peaceful” nuclear activiies?

As we have seen, 1n Article III 1| NNWS NPT members undertake to “accept safeguards as set
forth 1n an agreement’ to be negonated with the IAEA “for the exclusive purpose’ of venficanon of
the NPT obhigauons assumed “with a view 10 preventing diversion of nuclear energy from peaceful
uses” o nuclear explosives According to the Vienna Convennon on the Law of Treaues peacetul
should be construed m “light of 11s object and purpose’™ 1n the NPT

In Amicles II and 111, the manufacture of “nuclear explosive devices 1s t0 be prevented w hether
the objectve of the manufacturer 1s the crvilian one of digging a harbour or the mulitary one of
destroying an air or naval base Therefore, an uftirnate civilian use claimed for an explosive device 15
wrrelevant 1o the puspose of Aricles II and 111, whether an explosive device 1s for ‘peaceful (meamng
here ‘civihan’) purposes or not, 1t 1s prombited Therefore, the connection of an actwity to the
manufacture of nuclear explosives must be the focus of mspector concem to achieve the objectives of
Arucles H and HF Thus, the use of “peaceful” in Arucle HI does not prevent mspection of actsities
suscepible to dhversion 1o explosives just because the party being inspecied nsists that the activities
are mihitary” To conclude otherwise would clearly frustrate the purpose of Arucle II of the NPT 10
prevent the making of nuclear weapons by NNWS Parties

This was confirned dunng the draftng of INFCIRC/153 In the first place, the obpective of
safeguards was changed from the INFCIRC/66 1dea of ensuring that nuclear matenal and faciiities
were not used m such a way “as to further any military purpose” The new objeciive stated 1n
INFCIRC/153 was the detecuon of diversion of nuclear matenal from “peaceful nuclear activities 10
the manufacture of nuclear weapons or other nuclear explosive devices or for purposes unknown ™
Thus because of the NPT's prolmbinon, the purpose of safeguards was 1o detect diversion to  nuclear

41 The drafiers of Arucle 1II used peaceful as shorthand for the language mn Arucle IILA 5 of the [AEA Statutc
stating that IAEA s safeguards should ensure that nuclear matenal equipment facihities etc  are not used in such a
way as to further any military purpose See GBunn The Nuclear Non Proliferanion Treain  Wis Law Rev eu
Vol 1968 No3 p780 To venfy that there 15 no diversion to nuclear explosne devices the JAEA mav inpect
nuclear matena} to be used 1n permitted multtary acuvities such as naval propulsion reactors  In such a case the
{AEA Stamte does provide legal authonity to apply safeguards to achieve the objective forescen in NPT namely 1o
venfy that there 15 no diversion to nuclear weapons or other explosive devices and to conclude [salcguards]
agreements to that effect Document 4 analysis by the Director General submitted to the commuttee drattun, the
NPT model safeguards agreement INFCIRC/153 as quoted m Myron Kratzer Review of the Negotiating Hivton ot
the IAEA Safeguards Document INFCIRC/153  Apnl 1983 (unpubhshed research report) Thus the ulmate
rmulitary use for the matenal under safeguards did not prevent inspecting 1t to prevent diversion 1o nuclear explosite
devices pursuant 1o Arucle [ ) mn the terntory of non-nuclear weapon States that had consented 1o such mspections
by jomning the NPT

42 Para 2 of INFCIRC/66 quoning Amcle III A 5 of the JAEA Siate

43 INFCIRC/153 para 28
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weapons or other nuclear explosive devices,” no maiter how peaceful, rather than to any “mlitary
purpose ™

After a debate about whether “peaceful” 1n the first and third sentences of Article III 1 precluded
safeguards on matenal to be used for non-explosive nulitary purposes such as naval reaclors,
INFCIRC/153's drafters decided to require safeguards upon nuclear matenal destined for military
reactors while 11 was 1n nuclear-matenal storage facihoes, and mm uramum separation and plutomum
processing plants, “regardiess of the past or future use of the nuclear matenal in question,” that 1s,
whether that use was mhtary or civihan® It was thought that these plants were iherenily non-
mihtary even 1f their total output was used for mhtary purposes If plants capable of producing
plutormum or ennched uramum for permtted (1 e , non-explosive) military uses were not safeguarded,
the chances of detecting diversion to explosive use would have been much reduced Thus, whether or
not the matenal 1n these plants was for “peaceful” purposes in the non-military rather than the non-
explosive sense, 1t was 10 be under safeguards n order to prevent diversion to explosives

For a naval reactor, “a nuclear acnvity which does not require the apphcation of safeguards,”
INFCIRC/153 permits a temporary withdrawal from JAEA mspection “only while the nuclear
matenal 1s 1n such an activity”™ It requires that the matenal so used be declared and 11 protubits use
for the producnon of nuclear explosives Moreover, it requres the state to make clear that the
matenal's use 1n such a “non-proscribed 1 e , non-explosive] military activity will not be 1n conflici
with an undertaking the state may have given and 1n respect of which Agency safcguards apply, that
the nuclear matenal will only be used m a peaceful nuclear acovity™ Thus, 1n Article IHI usage, the
goverming objective of preventng the manufacture of nuclear explosives gave new meamng to an old
word “peaceful” can sometimes mean “non-explosive” rather than “non-military ~

“Peaceful” in Article 111 therefore does not mhubit inspectors from safeguarding nuclear matenat
wntended for military purposes to see that 1t 15 not diverted to explosives, 1t docs not inhubit them, for
example, from searching for clandestine nuclear activities at mihtary bases When the DPRK nsisted
that the sites subject to the Director General s request for special mspection were “mibitary,” the IAEA
Board agreed with the Director General that such a claim would not exempt those sites from
mspection

(b) Limutation to activities where nuclear material is present?

Amcle HI'1 and NPT safeguards agreements focus prnimardy but not exclusively on nuclear
matenal As we have seen, Article IIT's first sentence requires safeguards for the purpose of venfying
NPT obligauons mtended to prevent diversion of “nuclear energy,” not malenal, to nuclear
explosives The second sentence says that the safeguards required by the first apply with respect 10
“source or special fissionable material ~ The third says these safeguards “shall be apphed on all
source or special fissionable material ™" And one of the NPT's preambular provisions calls for
efforts “to further the apphcanon of the pnnciple of safeguarding effectively the flow of source or
special fissionable materials by use of mstruments and techmques at strategic pownts” (emphasis
added 1n each quotanon)

44 The gquotation 1s from IAEA Official Records 32-3776 (1971) See Myron Kraizer op cit ppl161 64
See also INFCIRC/153 paras 42-46 70-82 and 106

45 Para 14

46 Para 14{a) (emphasis added)

47 The full 1ext of these sentences 1s quoted in footnote 13 above
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Except for the reference 10 “nuclear energy” 1n the first sentence the one establishing the
requrement and descnbing the purpose of safeguards, the object of all of ths language 1S matenal
But nuclear “energy” was used 1n the first senience because 1t 1s broader than nuclear “matenal A
dictzonary meaming of “energy” includes both “power” and the “resources for producing such power
—1n the case of nuclear energy, both nuclear fission or fusion and the nuclear matenals which fission
or fuse”® In physics, “energy” 1s the capaaity for domg work such as overcoming the resistance of
gravity or fncion” Replacing “matenal” with the broader word “energy” 1n the first sentence
because the safeguards might otherwise be t0o hmited 1n scope suggests that inspection may have
been mended 1o detect the diversion of nuclear “power’ or “capacity t0 do work 10 nuclear
explosives — the basic purposc of Ariacle 11, whether or not nuclear “matenal was present at the place
of mnspection

While this does not negate the pnmary focus of safeguards on nuclear * matenal * 1t does suggest
that detectng, contaimng and accounting for such matenal need not be the only functions of [AEA
inspecuons Moreover, none of Ariicle 1II's sentences say that the only places that may be nspecied
are those where nuclear matenal 15 presemt  The third sentence comes the closest when 1t savs that
safeguards “shall be apphed on all” nuclear “matenal ” But 1t doesn't say safeguards * shall onh be
applied” on nuclear matenal Moreover, both the second and thard sentences by their terms apply to
the *safeguards required by this aricle™, thus pointing to the first sentence as goverming--and 1t uses
the word “energy’ rather than “matenal” Thus, while the main focus of Artcle I 15 on
safeguarding nuclear matenal, its language does not preclude inspectng items that do not contain
such matenal 1f the purpose of the mspecton 1s ulumately 10 detect 1n a umely fashion whether
nuclear matenal may be diverted to0 “nuclear explosive devices or for purposes unknown and
deterrence of such diversion by the nsk of early detection™  For example, 1f nuclear weapons
activiies not yel mvolving nuclear matenal are suspected, they could be subjected to inspechon on
the ground that they imply a hikely future diversion of nuclear matenal to nuclear explosives and that
the IAEA s ability to detect such a chversion early 1s necessary 1o deter 1t from happeming

INFCIRC/66 the mmual “safeguards system” referred to by Arucle Il 1 also focused 1ts
“safeguards’ on accountng for “nuclear matenal™' But, in several mnstances, 1t authonsed inspection
for evidence of civersion of matenal even though no matenal was expected to be present  Thus
“routine mspections” could include “audat of records and reports” without hmitation as to whether
they were co-located with matenal” And “imtal inspections” of pnncipal nuclear faciliies were to
take place before the facihnes staried to operate, 1n some cases this meant before nuclear matenal was
mnstalled in them® Finally, “special inspections™ were authonsed 1f “[a]ny unforeseen circumstance
requires lglmedlate action,” without any requairement that nuclear matenal be present at the location
mspecied

INFCIRC/153 1s faithful to thas pnmary focus on “matenals© However 1t also contemplates
some attention 10 locations where nuclear matenal may not be present at the ime of the visii  Indeed
the defimtion of a nuclear “facility”, which 1s subject 10 regular inspection, mncludes those locauons

48 The language quoted in the text 1s from Webster s Ninth New Collegiate Dictwnary {(Mermam Webster 1936)
energy

49 Webster s New Twentieth Century Dictionary (Unabndged 2nded 1979} energy

50 INFCIRC/153 para 28

51 Para 19

52 Para 4%(a)

53 Para. 51(b)

54 Para 53(b)
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where an amount greater than one effective kilogram of matenal “1s customarily used”” Indeed, the
hist of named facilities subject to inspection does not require that they contain nuclear matenal at the
time of wnspection”™ In addinon, INFCIRC/153's requirement for carly submission of design
mformanon for facihines assumes a visit to them before they contain nuclear matenal m order to
compare design with final construction™

INFCIRC/ 153 exphicitly authonses “special” spections 1o gain “access 10 informanon or
locatons 1n adchtion to the access specified” for routine and ad hoc inspections In other words,
special inspections may seek access to locations not declared by the state subject to mspection
INFCIRC/153 does not, by 1ts terms, require the presence of nuclear matenal for such an inspection™

Clearly INFCIRC/66 and 153 accept circumstances i whach inspection can take place even
though no nuclear matenal 15 present They suggest that inquiry and nspection 1s authonsed by
Anrucle IH under appropnate circumstances despite the absence of such matenal

{(c) Linutation to nuclear actuvities that have been declared and are located at “strategic points?’

Amcle IIT and the INFCIRC/153 special-inspection provision authorise inquiry about, and
inspection of, undeclared nuclear activities” The Board reaffirmed that conclusion both 1n the DPRK
case and at the March 1995 Board meeting on Programme 93+2° At the 1995 NPT Review and
Extension Conference, NPT members agreed that the “Agency's capability to detect undeclared
nuclear activities should be increased™' There seems to be no doubt now that Article III authonses
IAEA inquiry about and search for nuclear acuvities that NNWS NPT members may have faled to
declare

In the case of “sirategic pomnts,” the preamble supports the “apphcanon of the pnnciple of
safeguarcing effectively the flow of source and speczal fissionable matenals by use of mstruments and
other techmques at certain strategic points ” This prninciple had a major impact on the negonanon of
the NPT model safeguards agreement INFCIRC/153 reflecis that impact by prolubiing 1nspectors,
dusing routine tspections, from access 10 nuclear activities except at strategic points™ However, by

55 INFCIRC/153 Para.106 emphasis added

56 The list includes areactor a cntical facihty a conversion plant, a fabrication plant, a reprocessing plant, an 1sotope
separation plant or a separate storage mnstallauon INFCIRC/153 para. 106

57 INFCIRC/153 paras 8 42 46 48

58 Paras 73 and 77

59 See G Bunn * Does the NPT Require s NNWS members to Permit Inspection by the IAEA of Nuclear Activities that
Have Not Been Reported to the IAEA? (Stanford U Ceniter for Internanonal Secunty and Arms Control 1992)

60 The Board concluded that existing NPT safeguards agreements had the broad purpose of providng credible
assurance of the non-diversion of nuclear matenal from declared facihiies and absence of undeclared activities ’
IAEA Press Release Vienna March 31 19935 (emphasis added)

61 NPT/CONF 1995/L 5 May 11 1995 In a commaitee of the conference the participating NPT parties agreed that
implementation of NNWS NPT safeguards should be designed to provide for venfication by the Agency of the
correctness and completeness of a State s declaration so that there 1s crecible assurance of the non-chversion of
nuclear matenal from declared activities and of the absence of undeclared nuclear acuvines m accordance with
Article IIl paragraph 1 of the Treaty  Report of Mamn Commutee I NPT/CONF 1995/MCII/1 5 May 1995
Para 15 This and much other commitiee language was not formally adopted by the Conference for unrelated
reasons But the text shows no disagreement with this language by the participating NPT Parties

62 Para76 For the impaci of this principle on the negotation of INFCIRC/153 see Dawid Fischer Towards 1995
op cit pp 53 57 It was given extra force by a last mmute addinon to Aruicle III 3 of a sitatement that safeguards be
implemented 1n a manner designed to avold hampenng economic or technological development m accordance the
principle of safeguarding set forth in the Preamble of the Treaty  Germany and some other Euratom members had
expressed concern about mdustnal espronage 1If IAEA mspectors could go anywhere m a nuclear faciliy
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1ts terms, the preambuiar language 1s a statement of objective, 1t does not mit safeguards 1o strategic
pomnts at all nmes and n all arcumstances Indeed, INFCIRC/153 designates cases in which the
pnnciple 1s not to be apphed® Thus, INFCIRC/153 constitutes a negotrated apphcanon of the
pnnciple, and an interpretaton of Article II1 showing that its language does not require that
safeguards be apphed only at strategic pomnts Indeed, the authonty 1o inspect undeclared acnoyines
would disappear 1f only the strategic points designated 1 declared nuclear activines could be
inspected  Safeguards agreements can thus be supplemented consistent with Arucle Il to permit
mspection at other non-strategic places besides those permitted by exising safeguards agreements

(d) Other language affecting the scope of inspections

As pointed out earlier, the first sentence of Article I11 says that the apphicable safeguards for each
NNWS NPT member are those sct forth in an agreement with the IAEA “in accordance with the
Statute™ of that Agency That Statute provides that, when “requesied by the parties concemed to
apply safeguards,’” the JAEA 1s 10 have “nghis and responsibiities 10 the extent relevant” to the
particular “arrangement” calhng for venficanon® The IAEA's nghts under 1ts Statute include sending
mspectors “who shall have access at all ames to all places and data and to any person who by reason
of s occupation deals with matenals, equipment or facihties which are required by thus Statute to be
safeguarded ™ Thus by agreemng to Article I, NNWS NPT members agreed 10 wide no-notice
access 1o nformaton, places and people — to “the extent relevant’ to the NPT's venficanon In the
end the NPT language must thercfore be the focus of wnquiry, as it has becnt in tus aricle |t
contains nothing requinng pnor notice of mspections

D CONCLUSION

Legal questions raised by “Programme 93+2 include whether the NPT authonses the [AEA to
demand that safeguards agreements with a NNWS NPT Parnty permuit 1t

a) 1o requre declaranons or demand informaton about activities that are not necessarly
associated with nuclear matenal but may be related to the nuclear fuel cycle or to other steps
necessary to making nuclear explosives,

b) to mspect for such activines whether or not “peaceful,” declared, or at strategic pomnts, and
whether or not pnor noftce has been given, and 1o take environmenial samples dunng such
nspections

My conclusions are that, 1n appropnate crrcumstances, the NPT authonses the 1AEA to demand
all of these things 1n a safeguards agreement concluded 1n accordance with the IAEA  Statute’ and
“safeguards system” for the purpose of venfymg the NNWS’ NPT promise not to manufacture’
nuclear weapons Whle this standard may not always be clear enough 1o answer all questions raised
by Programme 93+2, 1t provides adequate scope for iterpretanon by the parues and the IAEA 1n their
negouanon of safeguards agreements to include all the current 93+2 proposals Indeed, some NNWS
parnes, Austraha for example, have taken the posinon that the NPT and INFCIRC/153 are broad
enough to cover all proposals classed by the Secretanat as Pan 2 well as those classed as Pan |

63 Parac 71 and 76
64 Arucle X1I of the JAEA Statute
65 Arucle XII 6 emphasis added
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Preventing the Proliferation of Nuclear Weapons:
50 Years of Atoms for Peace

By Tom Vanden Borre and Roland Carchon’

1 INTRODUCTION

In the 1930s, much sciennfic research was camed out on the composinon and structure of the
nucleus of the atom It was i 1939, on the eve of the second World War that, when carrying out
expennments with urarnum 1n Berhin, Hahn and Strassman discovered a strange phenomenon which
they were not at the ume able to explain  Subsequently, this phenomenon was descnibed as nuclear
fission, 1¢ the sphinng mto pieces of a nucleus under the effect of extemal factors (or
spontaneously), hiberating a quaniity of energy which, compared with the energy sources known at the
fime, was enormous Dunng the war, scientsts wamed that nuclear energy could also be used for
pohucal and mihitary purposes’ On 6 and 9 August 1945, two nuclear bombs were used to destroy the
Japanese towns of Hiroslhmma and Nagasaki, kilhing some 120,000 people

As from the first successfully controlled chain reacthon, mankind was faced with two major
challenges’ to avord using nuclear energy for mihtary purposes, and to ensure that this energy source
15 used safely There 15 a nsk that human civilisauon could be destroyed by a nuclear accadent or by
the mihitary use of nuclear energy Producing nuclear energy does nol only involve the nsk of an
accident (as at Chernobyl) There are several aspects to nuclear nsk

— Safety 1ncluding safety 1 nuclear power plants and dunng transport, and the protecton of
the pubhc and the environment against the hazards caused by 10mzing raciation,

— Secunty mvolving the protection of radioachve matenals against terronst or cnminal acts,

— Safeguards designed to ensure that nuclear energy 15 used exclusively for peaceful purposes
The concept of “safeguards™ can be defined as a system of intemanonal measures designed to
detect diversion of nuclear matenal to unauthonsed uses’

The prehferation of nuclear weapons 1s only one aspect of the overall nuclear nsk  Clearly, 1t 15
not always easy to draw a dividing hne between these different aspects since they influence one other
This article will be hmited to an analysis of the safeguards system and us associated intemational
measures, and will not deal with safety or secunty aspects

*  Tom Vanden Borre 1s Assistant Legal Advisor at the Nuclear Energy Study Centre (CEN SCK) and Research Fellow
at the University of Limburg Maastricht  Roland Carchon 1s Head of the Safeguards Projects of the Nuclear Energy
Swdy Centre (CEN SCK) The authors would like to thank Mr A Damcau and Mrs C Beghin for their comments
on a previous version of this arncle  The facts contaned and ideas expressed in this article are the responsibibity of
the authors alone

Leclerq 1 L ere nucleatre Le monde des centrales nucleaires Hachetie 1986 p 51

Blix H The Dual Challenge of a Nuclear Age [AEA Bulletin No1 1993 p 33

3 Sanders B and Ha Vinh Phuong Intemauonal Safeguards Nuclear Law Bulletin No 18 1976 p 54
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The itemational controls with regard 10 the peaceful use of nuclear energy are based on wo
comerstones Arncle XII of the Statute of the International Atomic Energy Agency (IAEA) and for
the Member States of the European Umon, Chapter VII of the Euratom Treaty These safeguards
systems enable the produchon and prohferanon of nuclear weapons to be controlled  The most
mportant mstrument as regards non-prohiferation 1s the Treaty on the Non-proliferanon of Nuclear
Weapons (NPT) of 1968°

Ths aricle wall concentrate ¢ssentially on the NPT (being by far the most umversal Treaty) on
the IAEA safeguards system and on the system of safeguards applying in the Member Siates of
Euratom’

We shall begin with a descnpbon of the listoncal background (Secton 2) to the creation of the
IAEA and Euratom (2 1) and to the spread of nuclear weapons throughout the world (2 2) We shall
then analyse, in Secton 3, the treates designed to hmut the spread of nuclear weapons, deahng
successively with treaties on the demihtansation of the res communis (3 1), treanes on the non-
prohiferation of nuclear weapons (3 2), treanes on chsarmament (3 3) and treaties deahng with nuclear
testng (34) Secnon 4 (“Safeguards Systems for Controlhing Fuel”) will discuss the role of the IAEA
in the safeguards system (Secuon 4 1 1) and then, naturally, we shall deal above all with the NPT, in
partcular with the nghts and obhganons of signatory countries (Secuon 4 1 2) as well as the role of
Euratom (4 2) and the synergy between Euratom and the IAEA (4 3) In Sechion 5 we shall deal
bnefly with problem countnes This will enable us 0 draw conclusions from bad expenences ard
will lead us to discuss a strengthemng of safeguards (Sechon 6) Lastly, in Section 7 we shall assess
the safeguards system after approximately a quarter century’s operation

2 HISTORIAL BACKGROUND

This secton deals first with the pohtical situanon 1n the years leading up to the creanon of the
IAEA and Euratom (2 1), before descniang the spread of nuclear weapons throughout the world from
Hirostuma and Nagasaka to the present day (2 2)

2 1 Creanon of IAEA and Euratom

We the peoples of the United Nations,

Determined

to save succeeding generanons from the scourge of war which mwice tn our l[ifetime has
brought untold sorrow to mankind

Thus begins the Charter of the Umited Nanons of 26 June 1945 On 6 and 9 August, two atomic
bombs destroyed Hiroshima and Nagasaki In January 1946, the General Assembly of the Umited
Nanons met for the first ime and addressed the problem caused by the discovery of atomic energy
and the use of nuclear weapons® Reflechng the concem of the intemanonal community 1n this

4  There arc other treaues relanng to the non-prohferanon of nuclear weapons such as the Treaty for Prohibition of
Nuclear Weapons in Laun America (Tlatelolco 1967) and the South Pacific Nuclear Free Zone Trealy (Rarotongo
1985) To these may be added the Agreement concluded between Argenuna and Brazil on the Peaceful Usc of
Nuclear Matenals (1991) as well as the Treaty estabhishing Euratom (Rome 25 March 1957) This latter also sets
oul provisions relating to safeguards but 1t 1s 2 much wider Treaty ntroducing special rules on nuclear maternal
ownership and containimg provisions relahing to health protection etc

5 Inths ariicle we shall frequently use the following abbreviations NPT (Treaty on the Non Proliferanon of “uclear
Weapons) NNWS (Non Nuclear Weapon States) and NWS (Nuclear Weapon Stales)

6 McKmght A Atomuc Safeguards A Study in International Verification UNTAR New York 1971 Scheinman L
The International Atomic Energy Agency and World Nuclear Order Resources for the Future 1987 Kooymans PH
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Commssion (AEC) with the task of drafung proposals for the elumnanon of nuclear weapons, the
exchange of scientific mformation and the control of the peaceful use of nuclear energy’ It should be
noted that the word safeguards 1s already present in this Resolution In the years following the
second World War, nuclear technology was kept secret or passed on, hitle by hitle, to new alhes The
proposals for the future of the use of nuclear energy and above all for the spreading of technological
and scientfic know-how were made, therefore, by the Umted States on the one hand, and the Soviet
Union on the other

In June 1946, the Umted States representative within the UN Atomic Energy Commuission,
Bemard Baruch, suggested that an International Atonuc Development Authority be setup Thas, had 1t
m fact been created, would have been 1n a very special posiion vis-2-vis the different phases of the

production and use of nuclear energy’ The Authonty would have had the exclusive nght to carry out
research 1n the field of atome explosions and to produce and nossess figsile matenale  No other
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nuclear activity would have been allowed unless authonsed by the Authonty and all would have been
controlled by it As from the setting up of the Authonty, the United States would have destroyed all
of 1ts nuclear weapons and would have commumcated all of s technological know-how to the
Authonty The proposal was, however, rejected by the Soviet Umon, which tabled a suggeston (by
Mr Gromyko) for the drafung of a Convention banmng the production and use of nuclear weapons
and providing that three months after the entry mto force of the Convention, all nuclear weapons
should be destroyed Only after this, would venfication and control measures have been negonated

Irnar affrrt mads tn rmonnoal shank A wndaly ac tn tha nhacace AfF tha hannana
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of nuclear weapons and mnspection and control procedures The last meenng of the AEC took place in
July 1949 This 1s when the Soviet Umon carried out 1ts first nuclear explosion and the nuclear amms
race — as well as the Cold War - began The Cold War was at the ongin of the “vertical” prohferation
of nuclear weapons, and in pariicular the spectacular increase, m both quanntanve and quahtatve
terms, of the destrucuve capaaity of the nuclear arsenals of the Umted States and the Soviet Umon
This vertical proliferanon ended only with the ending of the Cold War Meanwhile, the spread of
nuclear weapons throughout the world — “honzontal proliferaton” — was less rapid than had been
feared m the 1950s and 1960s

In December 1953, by whuch nme the USSR and the Umted Kingdom had joined the nuclear
club, President Eisenhower of the Umted States gave s Atoms for Peace speech before the General
Assembly of the Umted Nations On this occasion, he proposed the seting up of an “Intemational
Atomc Energy Agency” under the auspices of the United Nanons, whuch would take charge of the
miemational dissemination of nuclear technology for peaceful purposes At this time, there was wide
consensus among the major powers about general pohcy, and this led 1 1957 1o the creaton of the
TAEA The basic 1dea of the Atoms for Peace speech given by Eisenhower was taken up 1n the Statute
of the Agency, which refers o 1ts dual function

Article 11 of the Statute emphasises the promotional role of the Agency

to accelerate and enlarge the contrnibution of atomic energy to peace, health and prosperity
throughout the world

“The Peaceful Applicanon of Nuclear Power and the Non Proliferation System  Proliferaiion and the Safeguarding
of the Peaceful Application of Nuclear Power Konnklyk Instituut van Ingemeurs Kemtechtek The Hague
Symposium 9 December 1976

7 PH Kooymans op et p 7 L Schemnman op o p
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Armicle 111 5 stresses the supervisory role of the Agency

to establish and administer safeguards designed to ensure that special fissionable and other
materials, services equipment, facilittes, and information made available by the Agency or at
125 request or under its supervision or control are not used 1n such a way as to further am
mulitary purpose, and to apply safeguards, at the request of the parties to am bilateral or
multilateral arrangement or at the request of a State, to any of the State s activities in the
field of atomic energy

Meanwhile, co-operanon had developed at the European level, culminaung in 1957 when the
Treaty of Rome was signed by the Benelux countnes, France, Germany and Italy Ths marked not
only the establishment of the European Economic Communaty but also that of Euratom The Euratom
Treaty provides for extensive lechmcal and scienhfic co-operanon and also aims 1o ensure that nuclear

1
matenals are not divenied from the uses for which their users declared they are intended  Moreover

Euratom 1s responsible for controlling agreements concluded wath third States (e g the Uruted States)
or an internabonal orgamsanon (¢ g co-operation with IAEA concemung safeguards pursuant to the
Non-Prolhiferation Treaty)

2.2 Spread of Nuclear Weapons Throughout the World

There has been an enormous spread or prohferanon of nuclear weapons since the atom bomb was
first developed The number of nuclear-weapon countnies has increased and each of them has greatly

increased its arsenal both sn terms of quantity and quahty

Since China became a member of the club of nuclear-weapon States 1n 1964 no other country
has admitted to having such weapons’ For the ume being, therefore, there are stll only five countries
which officially possess nuclear weapons™ China, France, the ex-USSR, the Uruted States of
Amenca and the Umted Kingdom In adchtion to these five countnes officially possessing nuclear
weapons and recogmsed under the NPT, there are also three countnes which are not signatones of
the NPT but which could, since the early 1980s, be called “de facio nuclear-weapon States  Israel
Incha and Pakistan”  Israel 1s generally thought 10 have developed nuclear weapons already  As for
fisdia and Pakasian, they ai feasi have ihie capability of depioyiig such weapons rapidly  Guven the
secrecy surrounding the nuclear programmes 1n these countnes, httle 1s known about the number of
weapons of the quantities of lughly ennched uraniwm or plutoraurm 1n their possession A good deal
of information has, however, been published n recent years”

Three countries have recently given up their nuclear mihiary ambitions South Africa Argenting
and Brazil South Afnca acceded to the NPT 1in 1991 Moreover, President De Klerkh announced 1n
March 1993 that his country had produced six nuclear weapons in the 1980s but that they had since
been completely dismantled Since 1991, all the nuclear matenal from these weapons has been made

9 Spector LS The Undeclared Bornb The Spread of Nuclear Weapons 1987 1988 Carnegiec Endowment Book 1933
p3

10 Officrally means recognised by the NPT as a NWS sce Article IX 3 of the NPT For the purposes of this Trean
a nuclear weapon State 1s one which has manufactured and exploded a nuclear weapon or other nuclear cyplosine
device pnior io 1 January 1967

11 It should be noted that the arsenals of the ex-Soviet Umon and the United States included more than 93 per cent
of the total number of nuclear weapons m the world (SIPRI Yearbook 1989)

12 See also Carchon R La non-proliferation & armes nucleaires et les controles iniernanonaux SCK CEN NN 360~

1995 p 54

Albnight D Berkhout F Waltker W World Inventory of Plutomum and Highly Enriched Uramuum 1952 SIPRI

Oxford University Press
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available for Agency inspecuons As regards Argentina and Brazil, they concluded an agreement on
the exclusively peaceful use of nuclear energy on 18 July 1991"  Inspections arc camed out by a
body set up under thus bilateral agreement, namely the ABACC (Brazihan-Argentinean Agency for
Nuclear Matenal Accounting and Control) An mnspection agreement similar to that existing between
Euratom and the IAEA has been concluded with the IAEA", under which the IAEA 1s allowed to
undertake 1mual inspections, always 1n collaboranon with the ABACC™

The policy of non-proliferanion has, however, not been able to prevent either the quantitative or
the quahtative development of nuclear weapons  In 1990, there were some 50 000 nuclear warhieads
throughout the world"’ with a destructive force very much greater than that of the Hiroshuma and
Nagasaki bombs Over the years, much effort has been put into drafung binding iniernabonal
obhiganons dealing with a whole senes of quesnons relatng to the non-proliferanon of ruclear
weapons These will be discussed n the following section

3 TREATIES LIMITING THE DEPLOYMENT OF NUCLEAR WEAPONS"

Couniless negotianons have been conducted since the second World War aimed at concluding
mnternational agreements about nuclear contrel and disarmament 1n general These negotrahons have
been conducted within the Unated Nations”, or on a bilateral basis between the major military powers
Treaties hmiting the deployment of nuclear weapons deal wath different aspects, such as the
demuhitansation of the res commums (3 1), the non-proliferanon of nuclear weapons (3 2), nuclear
disarmament (3 3) and nuclear tests (3 4)

3 I Demulitarisation of the Res Communis

It should first of all be said that these {reaues today play an important role i the mnternational
law of the environment even though they were concluded at a nme when the environmental ampacit of
activites was given less consideranon than 1s the case today These treaties aimed, first of all, 10
hunat the arms race inasmuch as they restncied use of the res communis such as the Antarcuc, outer
space, the moon and the sea-bed Moreover these treatnes go funther than denucleansanon, 1 e
beyond the setting up of a nuclear-weapon-free zone, since m banmng the presence of all weapons of
mass destruction, they 1n effect provide for the demiintansatnon of the res communs

14  Agreement between the Republic of Argentina and the Federauve Republic of Brazit on the Use of Nuclear Enerpy
Solely for Peaceful Parposes TAEA INFCIRC/395 November 1991  The text 15 also summansed m the Nuclear
Law Bullenin No 48 (December 1991) and No 49 (June 1992)

15 See tnfra Secuon 4 3

16 Argenuna and Brazil are also Parties 10 the Treaty of Tlatelolco but so far only Argentina has acceded to the NPT

17 Nuclear Weapons A Comprehensive Study Umied Nations New York 199t p 27

18 Itud p 108 et seq

19 It 1s mnteresting 1o note that i the middle of the Cold War the General Assembly of the United Nathons adopted
a Resolution declaning that the use of nuclear weapons was 1llegal The West voted against this Resolution while the
Commumst, Afnican and Asian countries voted m favour those of Latn Amenca abstarning  Under mternational
law Western countries could claim that this Resolution does not apply to them since they have consistently
repudiaied the ideas stated m o (Akehuwrst M A Modern Introduction to Internancnal Low Unwm Hyman
London Suxth Edinon, 1987 @ 273)

27




311 The Antarcuc Treaty™

The purpose of the Antarciaic Treaty, concluded on 1 December 1959 1s to ensure that Antarcnca
1s used exclustvely for peaceful purposes, in particular, for miemanonal scient:ific research By
prolubiting any measures of a military nature (Aracle 1), the Treaty sets up a demihtansed zone
which means ipso facto that nuclear weapons may not be mntroduced 1o the area concermned  As of
July 1994, forty-two countnes — mncluding the five nuclear-weapon Siates — were parues 1o the
Antarctic Treaty™, one of the first to organise on-site mspections

312 Treaty on OQuter Space”™

The purpose of the Treaty on Outer Space of 27 January 1967 15 10 ensure that outer space 1S
used for the benefit of mankind (Arucle I) It provides that no country can have sovereign nghis in
respect of ouier space and that all actvinies 1n outer space shall be conducted 1n accordance with the
interests of peace and internabonal secunty (Amicles 11 and III) Thus, 1t 18 not allowed to send
auclear weapons or weapons of mass destruction nto orbit around the earth 'The moon and other
celestial boches must be used exclusively for peaceful purposes (Aricle 1V) In 1994 there were
minety-three States paries to this Treaty™

3713 Sea-bed Treaty

Thas Treaty, dated 11 February 1971, provides that contracung parnies may not place nuclear
weapons or other weapons of mass destruchon on or vnder the sea-bed A venficanon procedure,
mntroducing close co-operanon with the UN Secunty Council, 1s provided for in Amcle [T Eights -
mne States have acceded 1o thus Treaty™

3 1 4 Treaty on the Moon

The Treaty on the Moon of 18 December 1979 apphes to the moon and celesbal bodies other
than the earth It states that the moon and ifs resources are the common hentage of mankind and
must be used exclusively for peaceful purposes (Amcles 1, 3 and 11) It 1s linked 10 the Treatv on
Outer Space, and protubits the militansahon of the moon and the other celesnal bodies  Only mine
countnes are parties to ths Treaty™

3.2 The Non-Proliferation of Nuclear Weapons

The desire to prevent the proliferation of nuclear weapons 1s manifesied 1n two ways  firstly the
wish to conclude an mniemnanional agreement prevenimng the proliferanon and acqusinon of nuclear
weapons™, and secondly by the desire to create nuclear-weapon-free zones within whuch all nuclear
weapons would be prolibited

20 Sands Ph Principles of Innerational Environmental Law Vol 1 Manchester Umiversity Press 1995 p 522

21 Siuation as a1 31 July 1994 The Unued Nations and Nuclear Non-Proliferation, New York 1995 p 23

22 Treaty on the Prmaiples Governmng the Activines of States m the Exploration and Use of Outer Space Including the
Moon and Other Celestial Bodies Sands Ph op cu p 281

23 The Unuted Nations and Nuclear Non-Prolgeration, New York 1995 p 23

24 Ibd

25 Imd

26 The non prohferanon of nuclear weapons 1s lmked 10 measures 1o it the proliferanon of the means of delivering
such weapons Note should be taken mn this contexi of the creahon 1 1987 of the Missile Technology Conirol
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321 Restricung the Ac

Nuclear Weapons

The Treaty on the Non-prohiferahon of Nuclear Weapons” was opened for signature on 1 July
1968, and entered into force on 5 March 1970 As of March 1995, there were 178 Siates Parties 10 the
Treaty™, thus making the NPT the most broadly-based instrument of non-prohiferation™

3211 Main Obligauons Under the NPT

The role of the NPT 1s 10 ensure that an “alarm bell” 18 rung mn the event of the unlawful

diversion of matenals The Treaty 1s basically a “contract™ between nuclear-weapon States (NWS)
and non-nuclear-weapon States (NNWS), under which

— the NNWS undentake not to receive the transfer of any nuclear weapons, not to acquire them
and not to manufacture them (Arucle 1I),

~ the NWS undertake not 1o assist in any way whatsoever the NNWS to acquire or manufacture
nuclear weapons (horizontal prohferation) (Article 1),

— all Parties to the Treaty (both NWS and NNWS) undertake 10 facihtaie and parncipate in the
exchange of equipment, matenals and scientfic and technological mformation (Article IV 2),

— all Partzes undertake to pursue negotianons m good faith on effective measures relabng to
cessation of the nuclear arms race at an early date and on general and complete disarmament
(Artcle VI)

The Treaty comtains a number of undertakings by nuclear-weapon States (NWS) and
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weapons or other nuclear explosive devices (Arucle IT)  Each Signatory State undertakes 1o conclude
an agreement with the IAEA, within eighteen months at most, afier the beginning of negouations
This agreement regulates the apphcanon of the safeguards to all peaceful nuclear activines for the
purpose of venfication of the fulfilment of the State’s obhiganons (Article III), something which has
given nse to the concept of “full-scope safeguards™ The NPT recogmses, m exchange, the nght of
all Parties to the fullest possible exchange of equipment, matenals and scientific and technologicat
mformanon for the peaceful uses of nuclear energy (It may be noted m passing that most nuclear
cisarmament agreements provide for simlar rights )

None of the restnicnons imposed on NNWS applies to NWS which have, however, made a
voluntary offer 1 respect of safeguards for their civihian nuclear industry The IAEA thus cames out
controls 1n a hmited number of installations™ To this must be added the cniicism made essentially
by developing countnes about the discnmminatory nature of the Treaty” the NPT legalises the

Regime Seec The Unued Nations and Nuclear Non Proliferation p 18 Thes does not however form part of the
subject matier of this article

27 Hemron LW  Le pomt de vue dun junste sur les garanhes et la non-proliferanon Bulletin de FAIEA 1982
Vol 24 N°3 pp 32-38 Fischer G La proliferation des armes nucleaires Panis Pichon et Durand-Auzias 1969
Berha, G Probleme nucleaire et relations internationales Les Cours de Droat, Pans 1972

28 Blix H The IAEA Unmited Nauons and the New Global Nuclear Agenda JAEA Bulletin No 3 1995 pp 3-7

29 A lhist of the NPT Signatory States 1s published in the JAEA Bulletin, No 1 1995

30 Priest J ‘TAEA Safeguards and the NPT Examimng Connections JAEA Bulletin No 1 1995

31 Arucle Il of the Treaty mnstructs the IAEA to orgamise safeguards in respect of fissionable matenal

32 McKmght A op cu p 25
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posiuoit of il" NWS without, however, excrung real pressure on them as regards effecine
disarmament” Developing countnies are also suspicious that the NPT 1s beng used as an instrumernt
to restnict the transfer of technology from North to South  Over the years, there has nevertheless
developed a consensus on the importance of the NPT for the world community, as witnessed by the
quasi-untversal accession 1o the Treaty

Arucle HI 2 of the NPT defines only the concept of “fissionable matenal , not that of
“equipment’ The different countnes which export nuclear matenals therefore decided to clanfy this
point in an informal IAEA committee The work of this commutiee, called the Zangger Committee
after 1its Chairman, led 1o the establishment of the so-called Trigger List” The different nuclear
exporting countnies also came together 10 set up the “London Club’, within which expon policies
have been harmomused A “Tnigger List™ has also been drawn up by this Club

The problem of prohferation does not, however, anse solely when fuel 1s being processed within
a nuclear power plant, but also duning the transport and storage of fissionable matenals The man
fear 1s that terrorist organisations get hold of matenals which could be used to make a nuclear
weapon, and sell them to the hghest lmdder In thus context, the Convention on the Physical
Proiection of Nuclear Matenal was concluded mm New York on 3 March 1980 It obliges signators
countries to adopt the necessary provisions in their national law to ensure that nuclear matenals do not
fall into the wrong hands™ duning both transport and processing  Although these aspects are linked to
non-prohferanon they are not dealt with 1n the present ariicle

3212 Review Conferences — Duration — Extension (’nnferpnce

The NPT, concluded for a hmited durauon of 25 years, made provision for review conferences at
five-year miervals Under Aricle X, the Treaty was to remain 1 force unal 1995 (25 years) between
17 Apnl and 12 May 1995, the signatory States met 1n New York to discuss the future of the NPT

The States decided by mutual agreement to extend the NPT indefimiely” This decision 1s one of
a number of decisions relaung to extension, 1o the pnnciples and objectives of non proliferation and
disarmament, and to the examinabon procedure of the Treaty as well as a Resolution concermung the
Middle East We shall not, in thus arhicle, analyse the results in detal and will deal with a few aspects
only extension itself, a decision concermng nuclear-weapon-free-zones” and the desire 10 strengthen
safeguards”

33 Boyle AE  Nuclear Energy and International Law An Eavoonmental Perspective  British Year book
of International Law 1989 p 257

34 Courteix S Les accords de Londres entre les pays exportateurs d equpements et de maneres nucleaires
Anruzaire Frangais de Drout International 1976 p 34

35 Lamm V The Unthsation of Nuclear Energy and International Law Akademiar Kiado Budapest 1984 p 127
Pirotie O Garerd P er af Trenie ans d expenence Euraiom La naissance d une Europe nucleaire Brunlani
Bruxelles 1989 p 56 Carchen R op cu

36 Pellaud B “The Treaty on the Non-Prolferanon of Nuclear Weapons a Pillar for Nuclear Disarmament
Elemenis for Speeches 22-23 May 1995

37 Rockwood L The Nuclear Nom-Prohferanon Treaty A Permanemt Committment to Disarmament

e A Derlefacnticnn Alrcntnme F o Boaifnteee Wl & Macacmb.. 100K ni1e
and (WO7 rrauSTalion IVWCIEGE LGW DLELIAL IND JU 1LAISIMoeT L 770 PP F 10

38 It s important to note that it 1s only recently that the five NWS acceded to the NPT China and France agreed to do
so m 1992 so that the five permanent members of the United Nations Secunty Council are now Parties to the NPT
(Schemman L.  The Non Proliferation Treaty on the Road 10 1995  JAEA Bullenn No 1 1992 p 33)

39 Rockwood L op cut p 9 NPT/CONF 1995732

40 NPT/CONF 1905/32MEC 2

41 NPT/CONF 1995/32/DEC 1




Extending the NPT was clearly made easier by the more relaxed internanonal atmosphere and
the, at imes, spectacular progress made n nuclear cisarmament 1n the Umted States and the ex-USSR
since the hfung of the Iron Curtam® The indefinite extension may be considered as a victory for the
major powers since any extension for a hmited pernod would have provided the “small” countrnies with
a means, on the occasion of each new extension conference, of pressuring the NWS genuinely to
reduce therr vast stocks of nuclear weapons However, the five-year review conferences will sull be
held, thus providing opportunitics for the NNWS 10 exert pressure Morcover, the NWS

reaffirm their commitment as stated in Article VI to pursue in good faith negouations on
effective measures relating to nuclear disarmament”

In parallel with the implementaton by the NWS of Ariicle VI of the NPT, the NNWS need
binding legal provisions protecting them from the use or threatened use of nuclear weapons®  Thus,
several countnes msisted on the drawing up of an internanonal convention 1n which the NWS would
guarantee, on the one hand, to assist NNWS should they suffer a nuclear threat (“posiive secunty
assurance”) and, on the other hand, not to use nuclear weapons aganst them (“negative secunity
assurance”)”  The present proposals for a Comprehensive Test Ban Treaty (CTBT)™ contan
provisions of this type

The Extension Conference also emphasised the importance of estabhshing nuclear-weapon-free
zones (NWFZ ), as provided for under the Rarotonga” and Tlatelolco™ Treanes There 1s a desire to
estabhsh other NWFZ , 1n particular 1n sensitive regions such as the Middle East  Further, 1t 1s hoped
1o turn nuclear-weapon-free zones 1nto zones free of all weapons of mass destruction, something
which would mean establishing demilitansed zones covening the sovereign temtones of several
States, and no longer simply res communis®

Lastly, mentuon should be made of the desire to strengthen the effectiveness of the IAEA
safeguards and to give the Agency increased resources m onder to detect nuclear actvities which have
not been nonfied We shatl deal with the sirengthemng of the safeguards system 1n greater detail 1n
section 6

3213 Right of Withdrawal

Arucle X provides that each Panty has to nght 10 withdraw from the Treaty on three-months
notice, if 1t considers that its supreme nterests have been jeopardised North Korea used tlus
provision at the end of March 1993 despite having announced, 1n a joint statement with the Umited
States n June of the same year, that such withdrawal was suspended unul further notice This
withdrawal option naturally weakens the Trealy the technology acquired under the NPT for the

42 Simpson $ The Burth of a New Era? The 1995 NPT Conference and the Politics of Nuclear Disarmement
Security Dialogue 1995 Vol 26 No 3 pp 247 256

43 NPT/CNF1995/L5 p2

44 Already mn 1968 the United Natons Secunty Council — two weeks before the signature of the NPT — adopted
Resolution 255 which confirmed that any agression (or threat thereof) mnvolving the use of nuclear weapons against a
NNWS would mean direct acuon by the Secunty Council and above all by its five permanent members
Furthermore the five NWS umlaterally gave assurances of negauve secunty

45 On 11 Apnl 1995 shortly before the Extension Conference the Unmited Nauons Secunty Council adopted Resolution
984 contaming assurances of posive and negative secunty

46 See nfra Section 3 4

47 SeenfraSecuon3222

48 SeenfraSection3221

49 See supra Section 3 1
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peaceful use of nuclear energy can n this way be used for mibtary purposes without the intermanonai
community bemg able to do anything about it

3.2.2 The Establishment of Nuclear-Weapon-Free Zones
322 I Treaty for the Prohubinon of Nuclear Weapons in Latin America — Tlatelolco Trean™

The Tlatelolco Treaty of 14 February 1967 was the first regronal agreement estabhishing a
denucieansed zone on the South Amencan contment” The Paruies 1o the Treaty undertake not only 1o
refrain from producing, tesing, using or acquunng nuclear weapons themselves, but also 10 prohbit
the receipt, storage, installanon, deployment and any form of possession of any nuclear weapons
directly or indirectly, by themselves, by anyone on thewr behalf or in any other way All nuclear
weapons are therefore banned mm South Amenca The Pames also undertake to refram from
encouraging or authonsing 1n any way the production, acquisihion, etc of nuclear weapons

Two Protocols are attached to the Treaty, the first addressing countnies outside Latun Amenca
and the secor addressing the NWS 1n particular

In Addinonat Protocol I, the countnes of the West have undertaken 1o apply the Treaty
obliganons within those terntones i South Amenca for which they are de juwre or de facto
responsible  France, the Netherlands, the Umted States of Amenca and the Umited Kingdom are the
signatory countnes 10 Addinonal Protocol 1

Addinonal Protocol 11 provides that the five NWS undertake to respect the nuclear disarmament
status of the continent and not to threaten to use nuclear weapons against any Contracing Party of the
Treaty” The countnies which have signed this Protocol are the People’s Republic of Chuna France
the ex-USSR, the Umited States of Amenca and the United Kingdom

Given that this 15 a regional agreement, 1t sets up 1ts own venficanon system and therefore
creates its own control bodies Aricle 7 provides for the setting up of OPANAL™ whose most
important task so far has been to consolidate the NWFZ The promotion of access to nuclear energy
for exclusively peaceful purposes will, however, become just as important n the 21st century”  To
avoid unnecessary duplication and overlapping with IAEA controls, an agreement has been concluded

50 Fischer G La cooperauon intemanonale en matere dutihsaton pacifique de lenergie atomique
Annuaire Frangais de Drout International 1955 pp 228 257 Lamm V op ctt p 109 Carchon R op cit p 19
Roman Morey E  Laun Amencas Treaty of Tlatelolco mnstrument for peace and development [AEA Bulletin
No1 1995 pp 33-36

51 Ths was the first Treaty relanng to the non-prohferation of nuclear weapons and was in a sense the precursor of the
NPT signed one year later

52 The following States have ranfied the Treaty Anugua and Barbuda Argentina Bahamas Barbades Bolivia Brazil
Chile Colombia Costa Rica, Domimcan Republic Ecuador El Salvador Granada Guatemala Haitn Honduras
Jamaica Mexico Nicaragua Panama Paraguay Peru St Vincent and the Gremadmes Surinam Trnimdad and
Tobago Uruguay Venezuela (Source Timerbacv R and Moskownz L [nventory of Internanonal
Non Proliferation Orgamsations and Regimes Program for Non-Proliferation Studies Monterey Institute of
Intemanonat Smdies February 1994)

53 Under Arucle 2 of Addinonal Protocal II the NWS undertzke not 1o contnbute in any way to the performance of
acts mvolving a violauon of the obliganons of Arucle 1 of the Treaty

54 Orgamsmo para la Proscripcion de las Armas Nucleares en la Aménca Latina (Agency for the Prolibition ot
Nuclear Weapons n Latin Amenca)

55 Roman Morey E op cit p 35
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to those provided for under the NPT

In addimon, Arucle 16 of the Treaty provides for special imspecnions 1n the event of suspecied
non-compliance The OPANAL Council orgamses a specital mspection if one of the Contracting
Parties has good reason to suspect another Contracting Party of carrying out proltbited acuvities The
General Conference of OPANAL takes notes of any breaches of the Treaty's provisions, and may pass
this informaton on to the Unmited Nations Secunty Council and the General Assembly as well as the
Council of the Organisaion of Amencan States” The IAEA will also be informed of any offences
perm:inng 1t to take acnon under 1is own Siafuie This conirol sysiem does not provide for any
special procedures or sanchons since reference 1s made to the sanctions applicable withun the
framework of the UN and the IAEA

32 2 2 South Pacific Nuclear Free Zone Treary — Treaty of Rarotonga

The Treaty of Rarotonga was signed on 6 August 1985 and entered nto force on 11 December
1986 It estabhshes a nuclear-frec zone covenng the larger part of the Pacific region south of the
Equator lIts signaiones are prolibited from possessing, using, storing or tesung nuclear weapons
{even through the ntermechary of a thard party), as well as from duemping of nuclear waste at sea
Parties are free to decide for themselves their nanonal policy on the visits of nuclear-propelled ships
or vessels carrying nuclear weapons

By anaiogy with the Tlatelolco Treaty, the signatones are endeavounng to estabhish Protocols
with nuclear-weapon States aimed at making the South Pacific a nuclear-free zone Protocol I
prohibits signatory States from producing, stonng or testing nuclear weapons m the regions under
therr junsciction  So far, only Russia and China have acceded 1o Protocol I (prolibition from using
or threatemng to use nuclear weapons agamst Parties to the Treaty) and Protocol III (prohibinon from
testing weapons 1n the South Pacific nuclear-free zone)

3223 Proposals

At the NPT Extension Conference”, several proposals were made aimed at estabbshing other
nuclear-weapon-free zones, for example in Africa or the Middle East. Recently, the countnies of the
Association of South East Asian Nations (ASEAN)™ have declared the zone under their junsdiction to
be one free from nuclear weapons®

4-‘--

3 3 Treaiies on Disarmameni

The miermnanonal commumty recently proved 11s concem about the threat from nuclear weapons
by giving the Nobel Peace Prize of 1995 to Joseph Rotblat and the Pugwash Conferences on Science
and World Affairs for their endeavours to limit nuclear weapons 1n mtemational pohitics, and one day
ehmnate them altogether

56 Fischer G La zone denucleansee du pacifique Sud  Annuaire Frangais de Drout Internanonal 1985,p 45
7 See Arucle 20 of the Tlatelolco Treaty
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Papna New Gumea Salomon Islands Wesiern Samoa, Tuval (Source Timerbaev R, and Moskownz, L op cu

59 See supra Sechion3212

60 This Organisation was established mn 1967 10 promote econonuc co-operation n the region  Current members are
Indonesia Malaysia, the Phuilippines Singapore Thailand Brunpe: Darassalam and Viemam {Source ASEAN-online
omn Interner)

61 Le Monde 16 December 1995
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There are several ntemanonal treabes on controlling weapons and on disarmament Thev deal
with weapons of mass destruction, nuclear, biological and chemmcal weapons, comventional weapons
and balhisnc missiles™ In addressing these subjects, the NWS are carrying out their obligations under
Amgcle VI of the NPT

Each of the Parties to the Treaiy undertakes 1o pursue negonanons in good faith on effectne
methods relating to cessation of the nuclear arms race at an early date and to nuclear
disarmament and on a treaty on general and complete disarmarnent under strict and effectire
international control® *

The 1ssues of prohferauon and the arms race are obviously linked Thus the UN General
Assembly adopled a Resolunon in 1978 1n which it was recogmsed that

fatlure of efforts to halt or reverse the arms race, o

n
FidrC oL 2L oFF rLLe, (3
G5

increases the danger of proliferanon of nuclear weapons

particular the nuclear arms race

Negotianons 10 hmat the number of nuclear weapon heads have been conducted at the Uruted
Natons and the chsarmament conference Important progress was, however made following bilateral
negotiations between the United States and the ex-Soviet Umon® Negotatons were carried on
throughout the 1970s withuin the context of Strategic Arms Limutanon Talks (SALT) and led to the
adopuon of two Treanes SALT I1n 1972 and SALT Il in 1979 Although these Treaties have not
reaily reduced the number of nuclear weapon heads, they have limited new technological

Aovalonmoente and wam at the anon af a larce mmhar nf dafimmane which halned cnheaanant
ULV LIVRAGULEILS Gl WAIL il U UIEEERN UL a Iaipl ARMIULE UL URCIHIRUERMES  wiakb il JICIPAAS SULSULUCTEL

negonattons These connnued 1n the 1980s under the name of START (Strategic Amms Reduction
Talks)”

On 7 December 1987, Presidents Reagan and Gorbachev signed the INF Treaty the preambie of
whach refers to their obhiganons under Amicle VI of the NPT This Treaty, which eniered nto force
on 1 June 1988, 1s remarkable 1n that 1t provides for the destrucnon of a whole senes of nuclear
missiles and introduces a sysiem of ngorous venficanon The INF Trealy has led 10 the destruction of
more than 2 500 nuclear missiles

62 Sce Lomas P “The INF Treaty and the Non Prohferanon Treaty Lomas and Muller Western Europe
and the Future of the Non-Prolferation Treaty Cenire for European Policy Studies Brussels 1989 p 104

63 Although cxpressed n gencral terms (“Each of the Parties to the Treaty )} this arucle applics cssentially
1o the NWS

64 This 1s a statement of goodwall incumbent upon the NWS

65 Final Document of the Tenth Special Session of the General Assembly New York General Assemblvy Resolution
S 10/2 10 June 1978 The United Nations and Nuclear Non-Proliferation The United Nanons Blue Book Scrics
Volume III New York 1995

66 Nuclear Weapons A Comprehensive Siudy United Nanons New York 199) pp 114 i seg

67 These negotiations are taking place in the context of the Nuclear and Space Talks (NST) divided into three differunt
groups dealing with sirategic nuclear weapons medium and mntermediate range nuclear weapons and defense and
OULET Space aspects




After the INF Treaty, the START I and START I Treanes were also signed” Although the
collapse of the Soviet Umon has comphcated the implementation of START 1%, the iwo START
Treanes provide for a 70 per cent reductton n the nuclear arsenals of the Umted States and the
Russian Federation”

It should be noted, given that venfication procedures are becoming increasingly important — for
mstance m the course of the negohanons of the Comprehensive Test Ban Treaty (CTBT) - that the
above-mennoned Treanes provide for sinngent inspechon nghis thus creatng an atmosphere of
mutual trust

34 Nuclear Test Treaties

The five NWS have cammed out (or are carrying out) nuclear tests 10 develop their military
nuclear arsenal Between 1945 and 1989, 1 819 tests took place” Particular attention has been pad
recently to nuclear tests following the NPT extension conference and, a hittle later, the carrying out by
France of six nuclear tests™

There has always been a link beiween the policy of non-proliferaion and the negotiations
relanng to the CTBT on the one hand, and the cessation of the production of fissionable matenals for
mulitary purposes on the other ” The two were considered essential in order to hmat the arms race and
remove the disenmatory nature of the NPT Renewed attention was pad to this link shortly before
the NPT extension conference

At a ime when NPT Parttes are contemplating the prospects for the nuclear non-proliferation
regime in 1995 and thereafter — well into the twenty-first century — the future and durability
of this regime will to a large degree, depend on what decisions on a CTBT and a cut-off
agreement are made in the coming months before the NPT extenston conference in 1995™

68 On 31 July 1991 and 3 January 1993 respecuvely While the Treaties are  a sigmficant gesture they do not at all
mply a genwne renunciation of these weapons Darncau A Le TNP apres 25 ans ' Nuclear Law as a Source
of Confidence Proceedings of the Conference of the Internauonal Nuclear Law Associauon Nuclear Inter Jura 1995
Helsink: 3 7 September 1995

69 These problems were resolved upon conclusion on 23 May 1992 of the Lisbon Prowcol in which Belarus Kazakstan
and the Ukrame acceded to the NTP as non-nuclear weapon States and 1n which these countries undertook 1o respect
the provisions of START 1 The United States raufied START Il in early January 1996

70 Each of the Partics has destroyed some 2000 missiles each year (The United Nations and Nuclear Non-Proliferation,
The Umted Nations Blue Book Senes Volume Il New York 1995 p 29)

71 Some 1 819 nuclear tests were recorded of which the Unied States camed out 921 the Soviet Union 642 France
180 the United Kingdom 42 and China 34 (Source Nuclear Weapons A Comprehensive Study UN New York
1991, p 58)

72 France considered 1t needed 10 carry out a few more tesis before bemg able 1o conduct simulated nuclear explosions
Frangois Mitterrand had imposed a moratonum suspending tests (as moreover did the United Staies the Russian
Federauion and the United Kingdom) but shortly afier tus elecuon Jacques Chirac announced that 1esis would siart
agamn ihey have now been completed Even dunng the temporary French moratonium Chma continued 10 carry om
nuclear tesis

73 As witnessed by the very tngh number of UN General Assembly Resolutions on this subject and the agendas of NPT
review conferences

74 Tumerbaev R Strengthening the NPT Regime A CTBT and a Cut-off of Fissionable Matenal Disarmament
1993 Vol 16 No2 p 98 Timerbaev R  Are a Comprehensive Test Ban and the Cessauon of Fissionable Matenals
for Weapons Now Possible? New Realutes Disarmamernt Peace Bulding and Global Securuty UN Conference
New York 20 23 Apnl 1993 pp 197 199
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‘The nuclear tests in the atmosphere m the 1950s gave nise to several Resolutions of the Lmited
Nanons General Assembly to protect mankind and the environment aganst the dangers of 10mzing
racianon” These Resolunons led 1o the conclusion of the Partial Test Ban Treaty (PTBT) of 1963
and provided New Zealand and Austraha with grounds on whach to bring proceedings against France

fwnnfnre tha Intarmabnnal Conem Af hacheas n 1072 Enlinunnog Branca’c nwmilataral daslaratinn nor 0
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carry out any more tests in the atmosphere, the Cournt held that there was no reason to continue with
the case In 1995, New Zealand asked the Court 1o recons:der the matter but 1t refused to do so °

So far, 1t has only proved possible 10 conclude agreements of limited scope  the Parnal Test Ban
Treaty (PTBT) of 1963 banmng nuclear tests i the aimosphere, the Threshold Test Ban Treaty
(TTBT) of 1974 banmng nuclear tests mvolving more than 150 kt, and the Peaceful Nuclear
Explosions Treaty (PNET) of 1976 imposing the same hmit of 150 kit for peaceful explosions These
last two Treanes, which entered into force on 11 December 1990, are bilateral agreements between the
Umniied Siaies and the ex-Soviei Union The PTBT, on ihe oiher hand, has been signed by 123
States”, France and China not being among them

The CTBT 15 sull woday a sensiive topic in intermnauonal diplomacy the fact that the second and
fourth NPT review conferences (in 1980 and 1990, respectively), did not succeed mn reachung
agreement on the final document, 15 1n large measure due to the CTBT" Nevenheless 1important
progress has been made mn recent months  The Chairman of the ad hoc group on the Nuclear Test Ban
has said that signature of the CTBT can be envisaged 1 19967 Whle the undertakings of the NWS
at the NPT exiension conference are noi unconnected with thas development, we feel that this progress
1s due above all to miernational détenie which has i part reduced the imponance of nuclear weapons
1n the military chissuasion strategnes of the super powers and whnch means that the immense amount of
money needed to manufacture and mamtam vast quantities of such weapons can no longer be
justified

The main proposals concermng the CTBT include the following®

— each Party undertakes to ban, and not to carry out nuclear weapons tests or any other nuclear
test 1 the atmosphere or underground,

— 1n order 1o achieve the objctive of the Treaty, to ensure compliance with 1ts provisions and
mprove co-operanon between Parmies, the CTBT Orgamsanon (including three bodies

namely the Conference of the Parties, the Executive Counci! and the Technical Secretaniat}
will be set up,

— the Orgamsanon may ask the IAEA 1o carry out the venficatton duntes under the CTBT

75 Sands Ph op cu pp 244

76 Horbach N “The New French Nuclear Tests Dispute , Nuclear Law Bulletin No.56 December 1995 pp 64 73

71 Siuanon as at 31 July 1994 (Source The Unuted Nations and Nuclear Non Probferation New York 1995
rp 24-25)

78 Ihd

79 Press Release United Namons “Conference on Disarmament Concludes 1993 session  DC 9942
22 Sepiember 1995

B0 Accordmg to the texts avamlable at the end of September 1995 Conference on Disarmament CD/1346
6 September 1995 and CD{i346/Add 1 of 19 Sepiember 1%95 1t shouid be noted that these proposais contain mam
passages stll between square brackets and wall quite possibly be subject 1o amendment
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— provision 158 made for detalled venficanon procedures based on an international momtonng
system” and on-site inspections,

— the Treaty 1s to enter 1nto force at the earliest two years after 1ts signature

— the durabon of the Treaty 1s unlunited, and any State will be entitled to wathdraw from 1t —
after giving the appropnate notice — should exceptional circumstances anse endangenng the
supreme 1nterests of that State,

— the NWS mve posihve and negative assurances (o the NNWS, Parues to the CBTB the NWS
will not use nuclear weapons or threaten to use them against the NNWS, ecach Party will
assist any other Party subject to an attack by nuclear weapons, and

— the CTBT does not in any way liimit the nghts and obligations under the Antarctic Treaty,
PTBT, the Outer Space Treaty, the Tlatelolco Treaty, the NPT, the Sca-Bed Treaty, the Treaty
on the Moon or the Rarotonga Treaty

Negounatons are far from being completed and many areas of disagreement remain, for example
the question of whether the CTBT should or should not contain a defimtion of civihan nuclear
explosions, and about venfication procedures™ The CTBT will only be effective 1f 1t orgamses and
mtroduces a detailed venficanon system which, moreover, 1s provided for by the Internanonal
Momitoning System It first has 10 be decided which body should be responsible for venficabon The
Umted States and France favour the seiung up of a special new orgamsanon entrusted with
mmplementation of the CTBT® This orgamisanon would have to mantain techmcal, logistical and
admimstrabive hinks with the IAEA It should be emphasised that such a system would necessanly
require financial contnbunions from Member countnes

There 15 a feeling 1n some quarters that the conclusion of the CTBT has lost a major part of its
practical importance given technological developments™ and the conclusion of the above-mentioned
disarmament Treaties” We feel this 1s true only up to a certain point since the CTBT would make a
large contnbution to the umversahity of arrangements for non-prohiferaion and environmental
protection The CTBT will take on 1ts full importance — as mentoned 1n 1ts draft preamble — when 1t
has been umversally adopted, 1e when countnes hike India, Israel and Pakistan become members
Four of the five NWS have said they are 1in favour of sigmng the CTBT, afier cessation of the French
nuclear tests, China has stated 1ts intention to carry out a very few of its own"

Proposals concermung the CTBT are often linked to suggesnons as to how to limit the production
of fissionable matenals for the manufacture of weapons and other nuclear explosive devices (cut-off
agreement) On the imbatve of President Chnton, the Umted Natons General Assembly 1 1993

81 Using amongst other things mfrared satelhies radionuchdes seismological data etc

82 It appears difficult from the techmical standpomt to design option zero (no nuclear explosions at all) since
physicists are unable 1o say whether zero exists as far as energy 1s concemed Le Monde 31 January 1996

Des obstacles a Geneve avant 1 opiion «zero essai»

83 Ibd

84 By means of computer sumulanons 11 15 i theory possible to gauge the effectiveness of a nuclear weapon without
carrymng out a nuclear test

85 Hoekema T CTBT and NPT An Essental Linkage? The Future of the International Non Proliferation Regime
van Leeuwen M ed Kluwer Academic Pubhshers 1995 pp 232 233

86 After carrymg out a senes of six nuclear tests between September 1995 and January 1996 France declared itself 1n
favour of the ramd conclusion of the CTBT (Le Monde 31 January 1996 Jacques Churac se pose en chef de file
d une poliique de desarmement )
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asked the disarmament Conference to prepare the ground for negotiabons on a Convenuon banmng
the production of fissionable matenals for the manufacture of nuclear weapons® The disarmament
Conference has set up an ad hoc commiitee for tms purpose and has asked 1t 10 negotiate a
non-chscnminatory, mulnlateral and mntemanonally and effecuvely venfiable treats ™ 7 Ditferent
opiuons have already been expressed as to the scope of thms mandate Doubts have been rassed a~ o
whether the mandate allows examinanon only of future producnon or also of the past production ot
fissionable matenals

Although negonations on the cut-off and the CTBT are far from being completed they may vct
be considered as ymporiant instruments helping to bnng the arms race to an end” Inasmuch as the
conclusion of such conventions reflects the implementation by the NWS of their obligations under
Arucle V1 of the NPT, thus would mingate the ciscnminatory nature of the NPT and help tow ards the
umversahty of non-proliferaton provisions

4 SYSTEMS OF SAFEGUARDS WITH REGARD TO FUEL"

In thns secuon we shall examine how fuel 15 momitored, by which intemanonal bodies and n
accordance with what procedures

As far as safeguards are concemed, it should be noted that the States of the European Lion are
at present subject 1o two sysiems the system of Evratom (created by the Treaty of Rome of 1957)
and control by the IAEA as a result of accession to the NPT Since the entry 1nto force of the NPT
there has been close collaboranon between the 1two systems, cach of which will be studied in further
detail, first separately and then as they mteract

4 1 Authoruty of the IAEA Safeguards”

Two main safeguards systems have been developed wathin the IAEA  First, the system under the
1AEA Statute which dates from 1957 (and 1s contained m INFCIRC/66)”, and secondly the svstem
under the NPT which 1s set out in INFCIRC/153 There are other INFCIRC documents 1n exisience
as for example INFCIRC/193(96) detaihng the co-operauon between the IAEA and Euratom™ but
these are simalar to the system under the NPT, and thus 1o INFCIRC/153"

87 Hoeckema T op cu p 237

88 Disarmament Conference CD/1364 26 September 1995 p 140

89 A first step lowards a cut-off would be to make an inventory of plutormum and HEU stocks morcover an
miernational body should collect and pubhsh data on plutomum and HEU annually (See Albnight D Berkhout F
and Walker W World Inventory of Plutoruum and Highly Ennched Uramum 1992 SIPRI Oxford Lnnersis
Press 1993 p 213)

90 Timerbacv R, Suengthenmng the NPT Regime ™ op cit p 97

9t Bhx H Aspects juridiques des garantics de 1 Agence Internationale de | Energie Atomique  Amnuaire Frangacs de
Drout International 1983 p 37 Romeisch R. International Safeguards on the Peaceful Uses of Nuclear Matcnial
Nuclear Law Bulletin, 1974 No 13 pp 66-72 Hemon LW op cut

92 Ramaud JM L Agence Iniernationale de 1 Energie Atonmugue Colm Pans 1953 p 21 et seq Fischer G

L Agence Internanonale de 1 Encrgie Atormque  Annuaire Frangais de Drou Internainal 1956 p 616 ef seq

Lamm V op cu p 44 et seq

INFCIRC/66/Rev 2 ‘The Agency s Safeguards Sysiem JAEA Sepiember 1968

See infra Secuon 4 3

INFCIRC/153 (Corrected) The Structure and Content of Agreements between the Agency and Stares Reguired 1n

connection with the Treaty on the Non-Prolferation of Nuclear Weapons 1AEA June 1972 This document 15 also

called the Blue Book- Goldblant 1] Twenty years gf the NPT Implemeniauon and Prospects Iniernanonal Prace

Research Instutute Oslo 1991
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The number of countnes which have concluded safeguards agreements with the IAEA has
mcreased considerably from 64 countnes 1 1975 10 118 1n 1994 Of these latter, 102 countnes have
concluded a simlar agreement 1n accordance with their obhganons under the NPT Furthermore,
smce the NPT (which entered into force in 1970) was concluded for a hmited duranon of 25 years, the
conference examimng the NPT was held in the month of Apnl 1995 At this conference, the NPT
Signatory States agreed to extend the Treaty for an unhmted penod”, and to orgamse review
conferences every five years

As at end 1994, 170 power reactors, 158 research reactors and cnbical installabons, 196 other
instatlations and 334 sites outside nstallanons were subject 10 safeguards™ These figures are set 10
wcrease considerably, tnter alia, because of the accession of necarly all the new States of the ex-
USSR The quaniity of nuclear matenal momtored will thus become greater and greater

411 Under INFCIRCI66

The powers of the IAEA as regards the system of safeguards were laid down n 1ts Statute at the
time of its creation  Article 1N 5 of the Statute of the IAEA” provides that the Agency 1s authonised

to establish and adnurister safeguards designed to ensure that special fissionable and other
materials services equipment, facilities, and information made availabie by the Agency or at
is request or under us supervision or control are not used in such a way as to further any
military purpose, and to apply safeguards at the request of the parties to any bilateral or
mululateral arrangements, or at the request of a State, to any of that State’s activities n the
field of atonuc energy

States accept controls by way of different types of agreement

— “project agreements” relating to the supply of specific matenals and equipment made
available by the IAEA,

— “wransfer agreements™ under which States cede their control functions to the IAEA, as defined
1n collaboration agreements,

— “umlateral submission’ by a State to IAEA controls over certain establishments, nuclear
matenals or other nuclear activities

Safeguards procedures are set out m document INFCIRC/66, which consttutes the basis for
project agreements, transfer agreements and umlateral submissions, and deals with equipment,
installanons, fissionable matenals and all other matenals and information These controls relate to
xhvidual nstallations 1n agreement with the State concemed This constitutes the most important
difference with regard to the system based on the NPT, 1n whach controls relate to all of the Signatory
State’s fuel and all 1ts actuvities

96 Blix H Statement to the Review and Extension Conference of the Parties to the Trealy on the Non-Proliferation
of Nuclear Weapons New York 17 Apnl 1995 IAEA C22 (heremafter referred to as the Statemen: Extension
Conference)

97 SecesupraSecuon 3212

98 Blx H Statemems Extension Conference

99 JAEA Statuie June 1980
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4 12 Under the NPT - INFCIRC!153

The NPT obliges each non-nuclear-weapon State Party to the Treaty to conclude an agreement
with the IAEA 10 apply safeguards in respect of 1ts peaceful nuclear acuviies  The sole purpose of
these safeguards, as specified in Amicle II1 1 of the NPT, 1s te venfy that the State in queston does
not diven

nuclear energy from peaceful uses to nuclear weapons or other nuclear explosive devices

The NPT does not prolubat States Parties from using nuclear energy for non-explosive militars
applications (such as the nuclear propulsion of ships or submannes) So far, however no NNWS has
sought to do so

The arrangements concermng this safeguards system are set out 1n document INFCIRC/153
This document serves as the basis for all agreements concluded with non-nuclear-weapon States
which have signed the NPT, under which all the fissionable matenals and all the peaceful nuclear
actvities of such States are made subject to controls

The fundamental undertaking of a State 1n the framework of the NPT safeguards agreement 15

to accept safeguards in accordance with the terms of the Agreement on all source or special
fissionable materials 1n all peaceful nuclear actnvities within s territory under s
Jurisdiction or carried out under its control anywhere for the exclusive purpose of verifyving
that such matenial 1s not diverted to nuclear weapons or other nuclear explosive devices™

Given that the IAEA 15 not a Party to the NPT, the importance of such agreements 1s obvious
all the Member States’ and the Agency’s nghts and oblhigatnons are defined in the safeguards
agreements” The NPT may be considered as the comerstone of a world-wide safeguards system
smce 1t expressly confers on the Agency authonty to carry out controls over all a State’s fuel and all

1ts peaceful nuclear actvines
4 13 Comparing INFCIRC/66 and INFCIRCI153
We shall now examine 1n greater detail the specific obliganons under these two documents

INFCIRC/153 defines the objective of fuel control and oblhiges the IAEA to formulate a techrucal
conclusion relanng to “Matenal Unaccounted For” (MUF) 1n all accountng unuts (called Matenal
Balance Areas”) on the basis of venfication of achvitics

INFCIRC/66 does not requure the drawing up of similar conclusions but does obhige the IAEA —
under s Statute — to report on the implementation of the agreement and, 1n the event of non-
comphiance, 10 inform the Board of Govemors accorcingly INFCIRC/66 gaves the IAEA a number
of resources wniended 1o allow 1t 10 draw conclusions simlar to those set out n INFCIRC/153
concerning fissionable products For each particular situation, the JAEA must atself assess whether
apphicanon of s procedure for venfymng fissionable matenals permats 1ts to carry out its control
responsibthties

100 JAEA INFCIRC/153 op ci para |
101 Rometsch R Intermanional Safeguards on the Peaceful Uses of Nuclear Matenial  Nuclear Law Bulletin “o 13
1974 p 70
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The techmcal objecuves of fuel control are defined 1n the agreements as follows

the umely detection of diversion of sigrificant quanuties of nuclear matenal from peaceful
nuclear activities to the manufacture of nuclear weapons or of other nuclear explosive devices
or for purposes unknown and deterrence of such diversion by the risk of early detection '™

The concepts of “early delechon™ and “sigmficant quannties™ have been defined over the years
and are based essentially on mnspection pracuce in the field A “sigmificant quantity” corresponds
approximately to the quannty of fuel which would make 1t possible to manufacture a nuclear weapon,
having regard to all conversion processes It is also used 1 the selechon of accounting values
“Signeficant quaniztics™ should not be confused with “cnucal masses™

The system descnibed above 1s thus that which regulates the control of safeguards, and 1s
applicable world-wide Control over fuel has developed mn a particular way 1n the European Umion
because of the quasi-simuliancous development of two parallel control systems  that of Euratom and
that of IAEA The Euratom sysiem 1s descnbed mn the following sechon

42 Euratom Safeguards Authority '

It 1s the Treaty of Rome, and more parncularly the Euwratom Treaty, which designates the
authonty responsible for Euratom controls The Euratom Treaty 1s one of the three Treanes
concluded by the six States at the ongin of the European Communuity (the other Treanes being those
of coal and steel, on the one hand, and of the Buropean Commumty, on the other hand) The Euratom
Treaty contams a chapter on nuclear safeguards, the first Article of which' provides that

In accordance with the provisions of this Chapter, the Commussion shall satsfy itself that, in
the territories of Member States

a ores, source matertals and specwual fissile materials are not diverted from thewr intended
uses as declared by the users,

b the provisions relaung to supply and any particular safeguarding obligations assumed by
the Community under an agreement concluded with a third State or an tnternational
orgamsation are complied with

It should first of all be noted that the French version of the Euratom Treaty uses a different
expression for safeguards Arncle 77 speaks of “contdle de sécunté” instead of “garanties™ (whale the
Enghish tertn used mn both cases is “safeguards™) The French wording in the Euratom Treaty is
somewhat confusing'” since the expression “contble de sécunié” 1s used rather m relanen to the
protection of radioactive materials agamst terronst of cnmanal achvities ™

There are two paris to tis Article 77 that matenials should not be diverted from their miended
vses as declared by the users, and that the obligabons assumed by the Commumty under an agreement
concluded with a third State or an mtematonal orgamusanon should be comphed with  So, the

102 INFCIRC/153 para 28

103 Errera, ] Symon E. ef al Euratom Analyse et commentare du traué Librame Encyclopedique, Bruxeiles 1958,
Fischer, G, Euratom , Annugire Frangoms de Droit International 1956, pp. 695 710 Pgotie, O op cu

164 Arucle 77 of the Treaty estabhshing the Euwropean Atomic Energy Community Rome 25 March 1957

105 Vanden Borre T  Lusage pacifique de lénergie nucleawre memowre, Universiie catholique de Louvam 1993
What 1s more the Enghsh text speaks of * safeguards

106 See the miroduction It would scem however that thus disunction does not give rise to important legal differences
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Euratom safeguards system does not deal solely with the diversion of nuciear matenals for the
passible manufacture of a nuclear weapon (the goal shared with the IAEA safeguards 1n the NPT) but
also with many other aspects relating to the actual use of such matenals, usually defined 1n the suppl+
contracts 1n whuch the Community guaraniees that specific commuments will be comphed with

Arucle 77 of the Treaty provides that the Head of Euratom Inspectorate (Euratom DCS
Luxembourg) must carry out controls in the differcnt installatrons wn the European Umon containing
fuel, 1o satsfy uself that

ores source materials and special fissile materials are not diverted from thewr intended uses
as declared by the users

The other Articles in thas Chapter specify how these goals are 10 be achueved

— operators must declare 0 the Commssion the basic techrucal characlensncs of therr
mstallatons and must make regular reports on nuclear matenal stocks and movements

— the Commssion sends mspectors, who have access 10 all places in which nuclear matenals
are stored, to the differeni installanons,

- the Commission may pronounce sanctions agamnst operators who, in particular do not fulfil
therr obhgatons, and may, for example, place an nstallaton under the supenision of an

mspector

Under Arucle 82, the Commussion may, 1 the event of non-comphance with the provisions
regulatung safeguards, issue a directive to the Member State concemed It calls upon the State 1o take
all measures necessary 10 bnng such mfnngements to an end, and fixes a nme lunu 1in which the
necessary measures must be taken'” The meaming of the concept Member State 1s importani It
relates not only to the State nsclf, but the author of the mfnngement may alse be a person or
enteipnse on the temiory of that State

In fact, the Commssion negotiates direcily with operators and not with the governments ot
Member States The Euratom sysiem 1S, consequently, suprananonal 1n nature with certam sovereign
nghis of States being transferred to the European Commission  The latter does not, however have
pohice powers, only a hmited power in the field of physical proiechon

After the conclusion in 1973 of the safeguards agreement with the IAEA 1t became necessan tor
the Commssion to update 1ts regulations on safeguards 10 meet the new requirements The nicw
Regulatton'® related 1o the nuclear matenals and instaliations of the mne Member States including
the 1two nuclear-weapon States, with the objecnve of enabhng the Commussion 1o obiamn from
operaiors the informanon necessary both for itself and for the YAEA  This Regulation has been 1n

107 If the Member State concerned does not take appropriate acton within the set tme hrut the Commission or ans
interested Member State can appeal direcily to the Court of Jusuice of the European Community The prior opinion
of the Commssion 1s not required 5o as to reduce procedural delays

108 Europecan Commussion Regulation (Euratom) No 3227/76 of 19 October 1976 concerning the apphication of the
provisions on Enraiom safeguards Official Journal of the European Communusies No L363 31 December 1976
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force since January 1977 The arrangements for this synergy are set out in document INFCRC/193'%,
the main thrust of which 1s similar to the document referred to above (INFCRC/153)

4 3 IAEA-Euratom Synergy

After the signature of the NPT by the NNWS of Euratom, the Commumty Member States found
themselves faced with two different legal reg;ymes  The problem was 1o miegrate the Euratom
safeguards 1nto the system of safeguards admimstered by the IAEA'"®

The different European Commumty (how the European Umon) non-nuclear-weapon States
signed the NPT at the same nme They thus concluded a jomnt agreement with Euratom and the
IAEA, ensunng comphance with the NPT obhgauons under this agreement The agreement between
the seven non-nuclear-weapon States, the European Commumty and the IAEA"", signed i Apnl
1973, entered mto force in February 1977 afier ranficanon by the Member States concemed and the
adoption by the Commussion of the legal instruments required for 1ts apphcatnon In structure and
provisions, 1t follows the INFCIRC/153 model ctosely, but also takes account of the existence of the
Euratom safeguards system by way of the Protocol and certain special provisions In 1976, a similar
agreement was concluded between the IAEA, the European Community and the Umted Kingdom
{which unhke France, 1s subject t0 Euratom safeguards), i pursuance of the voluntary proposal made
by the Umited Kingdom to subject 1ts civihan nuclear mstallations to IAEA safeguards

France acceded to the NPT 1 1992 It had already concluded an agreement with the European
Umon and the IAEA providing for safeguards siiilar to those of the other agreements but limited 10
the matenals which France wanted the IAEA 1o control Artcle 14 of the Protocol of this document
provides that the JAEA will carry out 1its mspeciions at the same tme as the Euratom inspections,
observing the activities of the European Union inspeciors  As far as the plutomum present m Belgium
15 concemed (Belgonucléaire and the CEN-SCK plutomum laboratones), the mspection arrangements
have evolved over tme to a joint tearn mspecoon  This arrangement 15 again the subject of discussion
because, 1n particular, of the cost-effectiveness considerations imposed upon the IAEA™

Euratom Regulauon 3227/76 sets out the arrangements for inspechon i this sphere’™  Apart
from the arrangements currently being discussed, non-nuclear-weapon States of the European Umion
will remain subject to a dual inspection by the two intemational bodies, 1n accordance with a joint or
separale procedure

109 INFCIRC/193 The text of the Agreement between Belgium Denmark the Federal Republic of Germany Ireland
Italy Luxemburg the Netherlands the European Atomic Energy Commumiy and the Agency m connection with the
Treaty on the Non Prohferation of Nuclear Weapons IAEA September 1973

110 As Gyjssels says  The NPT raised n an acute manner the problem of reconciling the same legal subject undertakings
m different legal systems (Gyssels ] Laccord entre Euratom ¢1 1AJEA en applicaton dv Trané de
non prohferauon des armes nucleawes Annuaire Frangais de Drout International 1972 pp 837 863

111 JAEA INFCIRC/193

112 In 1992 an additonal agreement was concluded between Euratom and the IAEA It tallies with the

New Partnership Approach 1us purpose being to improve the application of the safeguards in the Member States of

the European Umon (Thorstensen $ and Chitumbo K = Safeguards m the European Umon the New Partnership
Approach [AEA Bulletin No 1 1995 pp 25 28)

113 Ewropean Commisston Regulauon (Euratom) No 3227776 op cut
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5. PROBLEM COUNTRIES

Vanous Staies Parties to the NPT are suspected of washing to acquire nuclear weapons and of
taking measures for the purpose of manufactuning plutomum or highly ennched uramum, placing
themselves outside the intemanonal control of fuels Iraq, North Korea and Iran head the hst of
suspect natons

51 Irag”

Iraq ranfied the NPT on 29 October 1969 A safeguards agreement between the IAEA and Irag
entered 1o force at the end of February 1972, and the IAEA has thercfore been carrying out
mspections ever since  Israel, however, had doubts about the effechveness of the IAEA safeguards
The peaceful nature of the Iraqn nuclear programme was called into questoon well before the Gulf War
even though no anomaly had been revealed by the IAEA inspections

After the Gulf War, the UN Secunty Council adopted Resolution 687 on 3 Apnil 1991 giving the
TAEA mmportani nghts of inspection of Iraq’s known or presumed nuclear sites The Agency was also
empowered 10 destroy or take away any matenal or equipment necessary to manufacture nuclear
weapons Between May 1991 and May 1994, there were 24 inspections 1 Iraq  For the first ime, the
Agency had access to satellite photos and confidenbal information supplied by national secret
services As a result of Iraq’s transparency obhganons combined with the venfication by better-
informed wnspectors from the Agency, a large clandeshine nuclear programme was discovered

5.2 North Korea'*

North Korea acceded to the NPT 1n 1985, at a me when 1ts nuclear programme was assuming
considerable importance However, North Korea waited untl February 1992 before concluding a
safeguards agreement with the Agency, despite the fact that Amicle III of the NPT expressty provides
that conclusien of such an agreement should take place within 18 months of accession

Following pohucal discussions between North and South Korea, the two countries 1ssued a Joint
Declaranon on the Denucleansanon of the Korean Pemnsula, The inspection camed out by the
Agency 1n the Autumn of 1992 of the 1mmtal mventory of nuclear matenals revealed contradictions
between the declaranon, on the one hand, and the amounts found by the Agency on the other
Contrary to what had been claimed, not one but several reprocessing programmes had been carmed out
n the Nyongbyon reprocessing plant. This gave nise to the suspicion that the quanaty of plutonium
produced was lugher than that declared by North Korea.

Since consultabons with North Korea did not produce any satsfactory result on 9 February
1993 the Agency made a formal request, within the context of Aricle 73(b) of the safeguards
agreement, to carry out a special mspection’”’ The repeated calls for co-operanon made by the

114 For greater detail see Carchon R op cit p 54 ef seq van Leeuwen M Nuclear Prohiferation 1n the Middle
East The Future of the International Nuclear Non-Prolferation Regime van Leeuwen M ed Martinus Nijhoff
Publishers Dordrecht 1995 pp 125-153

115 Thome L. IAEA nuclear inspecuons in Iraq JAEA Bulletin, No1 1992 pp 16-24 Donohue DL and Zeisier
R Behind the scenes scientfic analysis of samples from nuclear nspections in Iraq  JAEA Bullenn Nol 1992
p 25 Fischer G Le bombardement par Isracl dun reactewr nucleawre wralaen  Annuatre Frangais de Droit
fnternational 1981 p 147

116 Mack A  Nuclear End Game on the Korean Penmsula m The Future of the International Nuclear “on
Proliferation Regume op cu pp 15-56

117 More especially of the two Nyongbyon complex sites
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Agency fell on deaf cars given that in the case 1 pomnt, Pyongyang considered the Umited States 10 be
its sole interlocutor On 12 March 1993, North Korea notified 1ts withdrawal from the NPT This
withdrawal was “suspended™ after the Washington agreement starting bilateral discussions with North
Korea, discussions which did not, however, lead 1o the acceptance by North Korea of full safeguards
nspections

Representatives of the Umted States and North Korean governments met 1n Geneva from 23
Sepiember to 21 October 1994, with a view 10 finding an overall solunon to the nuclear 1ssue 1n the
Korean peminsula North Korea agreed to stop building graphite-moderated reactors, and a group of
countries'® agreed, 1n return, to cover the cost (esumated at four billhon dollars) of construcang hight

waler reaclors

The fact that, because of the bilateral nature of the negouanons, the IAEA was sidehned, 1s
regretiable The Umted States had been given no mandate by the Board of Govemnors of the IAEA
What 15 more, the agreement between the Umted States and North Korea was not submitted to the
IAEA for pnor approval, which means that 115 legal validity could be called 1nto queston Under the
agreement, North Korea 15 to recerve $4 billion together with diplomanc recognition, and that solely
1n exchange for carrying out the obligatons 1t had already undertaken before 1ts agreement with the
Umited States™ It seems to us that sidehning the Agency n this way and making the fulfilment of
NPT obliganons subject to pohiical negotianons constitute a dangerous precedent for the system of
non-proliferation 1 the years 10 come Other countnes may well now follow North Korea’s example,
hoping to win sigmficant concessions while guaranteeing only to fulfil their obligahons under the
NPT

53 Iran

Iran 1s suspected of wanuing to manufacture nuclear weapons, and the West has imposed a virtual
embargo on 1t as regards nuclear equpment and technology Germany and France have refused
collaboration on various occasions Unbike the situation 1in North Korea, there 1s no proof of secret
nuclear installabons in Iran  Meda reports of a uramum ennchment plant and other mnstallations
remain 1n the domain of speculahon

Iran 15 a Party to the NPT and, as such, 15 subject 10 IAEA controls over all 1ts achvites
mvolving fuel It can also ask for “special inspections”, for example to establish a chmate of trust In
February 1992, IAEA wmspectors visited six mstallabons whach they themseives chose, m order to
throw light on the situanon They reported that the on-site activities were altogether in hne with
peaceful uses Iran possesses a 5 MWth research reactor of United States manufacture, as well as the
hot cells necessary to separate plutoraum from spent fuel 1n gram quantnties It 1s feared that this
reactor could be used to produce small quantiies of plutomum, even though 1t 1s subject 10 IAEA
control Thas could lead to the same problem recently encountered in Iraq

It 15 difficult to eshmate from what time Iran will be able to manufacture 1ts own fuel since very
hittle 1s known about its nuclear programme We do know that Iran 1s buying intensely abroad Laittle

118 In particular South Korea and Japan paying for 60 and 20 per cent, respecuvely of the cosis

119 From a techmical standpoint 1t 1s more difficult to produce plutormum 1n such a reactor; m addiion 11 15 much easier
to detect any such production Laghi-water reactors therefore involve less nsk of proliferation

120 Mack A  Nuclear End-game on the Korean Peninsula  op ci#f pp 33 and 38
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or nothing 1s known about a posstble military programme, but f there 1s any intention 10 acquire
weapons, this could become apparent before the end of the century'”'

6. LESSONS TO BE LEARNED FROM PROBLEM CASES. STRENGTHENING THE
SAFEGUARDS

Since the Gulf War and the subsequent mspections camed out by the JAEA, partcular attennon
has been paid to clandestine activities'™

In this connection, the JAEA has been accused of not having reported on the 1llegal acuvines
being camed on 1n Iraq This was not really justified since the techmcal objective of the IAEA 1s
rapidly 10 detect any diversion'”, in other words, 1t must ensure that declared matenals have not ended
up at a wrong destinaton, 1 Iraq, the problem was one of non-declared activitics and matenals The
Board of Governors has never given the Agency a proper mandate to detect clandestine activity

The impontance of the agreement whach each State must conclude with the SAEA should be noted
1n this context ‘These agreements do not i any way grant an unhirmted nght of access to the State »
mstallabons Moreover, the safeguards system cannot guarantee certamty “safeguards are a system
for detection and for raising the alarm, rather than one of prevention or reaction ' It 1s not for the
Agency to take pumtive measures aganst a State i breach of 11s obligahons (whether under the NPT
or by virtue of the safeguards based on the IAEA Statute), s sole funcuon 18 10 uncover wregulanties
and notfy them to the Umted Nattons It 1s for the Secunty Council to take the measures requred to
put a siop to the infringement detected by the Agency

Because of bad expenences 1n the past, the detecuon of illegal activines in States subject 10
IAEA 1nspection has been recerving particular attennon  Discussions are currently being conducted
within the IAEA on the subject of “strengthemng” the measures relanng 1o safeguards'™ These
include, amongst others, the use of special mspechons and the obligation 10 notify, at an early stage
the planmng of new activines and construchions

It seems to us that the keys to strengthemng safeguards are on the one hand to allow the IAEA
greater certainty as to the declarations of States as regards safeguards'™ and consequently, as to the
absence of non-declared nuclear activines, and on the other hand to give greater access 10 information
and 1o sites'” (for example, access 10 strategic locanons even 1f these are not histed 1n the safeguards

121 Albnght D Berkhout F and Walker W World Inventory of Plutomium and Highly Enriched L ramum 1992
SIPRI Oxford University Press 1993

122 Euratom does not take any special measures 1o detect illegal acuvity but may on the basis of Article 77 ot the
Treaty of Rome exercise control over the European Umons imports and exports and over the use of tucl
This imphes also control over 1llegal acnvities

123 INECIRC/153 op cu para. 28 see supra Sechon4 13

124 Fischer G Le bombardement par Isrdel d un reacteur nucleawre wrakien Annuaire Frangais de Drou International
1981 p 156

125 Pellaud B and Hooper R 1AEA Safeguards i the 1990s Bulding From Expenence [AEA Bulletin No § 1993
pp 1420 Pellaud B ‘The Treaty on the Non Proliferanon of Nuclear Weapons A Pillar for Nuclear
Disarmament Elements for Speeches 22-23 May 1995 p 18 Bhix H Statement Extension Conference op cut
Jennekens J Parsick R von Bacckman A Strengthening the Inlternationl Safeguards Svstem  JAEA Bullenn
Vol 34 Nol 1992 pp 6-10

126 A more detailed declaration is the subject of Programme 93+2 which began in 1993 and led to specific proposals
accepied by the Board of Governors of the IAEA m March 1995

127 Under the JAEA statute there 1s also a nght of access 1o additonal mformation or sutes  Although never defined
this nght would seem 10 include the use of espionage services wath the help infer alia of satellites
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agreement with the State 1n question)’™  Proposals have been submatted to the Board of Govemors of
the IAEA

Additional provisions which could provide further information to the IAEA include references
to information from outside sources such as press reports, import-export data and data supphed by
other States, as well as visits 10 places cutside the declared installaon but within the ternitory of the
State concemed, and apphcanon of different environmental control techmques Were the JAEA’s
duties to be extended to include venficanon under the CTBT, all these provisions could together help
ensure the umversality of non-proliferaion measures

The purpose of the proposals made 1s to achneve greater transparency by giving greater freedom
to mspectors Naturally, all these measures require greater co-operatzon from the States in question, 1n
particular as regards an increased nght of access for Agency mspectors

This should not be difficult to accept if safeguards are seen by States not as an imposttion but
as an opportunity to demonstrate non-proliferation bona-fides129

7. CONCLUSIONS

It 1s hardly surprising that the bombing of Hiroshuma and Nagasaki prompted the intemanional
community to worry about nuclear weapons The first Resolunon of the UN General Assembly
created the UN Atomic Energy Commission It was, however, a good ten years before the UN
Member States could agree on the creaton of an mtematnonal body introducing controls of nuclear
matenals and ensunng the nght of countnes to use nuclear energy for peaceful purposes The
negotianons leading up 10 the drafting of the IAEA Statute were no doubt difficult, as witnessed by
the falure of the Baruch Plan It was when the two superpowers each had nuclear weapons that they
became alhes n the fight to stop the prohiferation of these weapons to other countnes

Twelve years afier the first (and so far the last) two atomic bombs were dropped, the IAEA
Statute was adopled The essential role of the IAEA was 10 promote alomic energy and extend its
contribution to peace, health and prospenty throughout the world At the same time, 1 1957, six
European States agreed mm Rome on the creation of the European Economic Commumty and the
Eurcpean Atomic Energy Community (Euratom), providing for techmcal and scientfic collaboranon
and mtroducing a system of safeguards

It was 1968 before the most advanced Treaty 1n the field of nuclear disarmament was signed the
Treaty on the Non-proliferation of Nuclear Weapons to which, 25 years™ after 1ts entry mto force,
178 States have acceded Thanks 1o the NPT, the real or assumed number of nuclear-weapon-Siates
has remained hmted As far as honzontal prolhiferation 1s concemed, 1t can be said that the NPT has
acted, and can sull act in the years to come, as a brake on the military nuclear ambitions of those
countnies sull not 1in possession of nuclear weapons

Nevertheless six counines are posing, or have posed, a problem of honzontal proliferation
Three of thesc counines (South Afnca, Argentina and Brazil) have given up therr milnary nuclear
ambitions The three others (Israel, Incha and Pakistan) st:l refuse to accede to the NPT They are
considered as countnes in de facto possession of nuclear arms  Sigmficant progress in the non-

128 Ibud Note 116
129 Bhx H Statement Extension Conference p 10
130 Blix H The JAEA Umited Nauons and the New Global Nuclear Agenda [JAEA Bulletin No3 1995 pp 37
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proliferation of nuclear weapons would, therefore, be achueved 1if these three countries acceded o the
NPT

In the past, some dissident countnes have given nse o problems, revealing shortcomings 1n the
sysiem of safeguards It would, however, be unfair t0 call the whole system of safeguards inio
queston Just because of problems mn a few countnes For most NPT Contractng Parties, safeguards
have proved their worth

The intermatonat community seems to have leamed lessons from past expenences and has taken
steps to strengthen the system The most important aspect constitutes better access to information It
remains to be seen whether the recent reinforcement measures will dissuade potenuial dissidents from
taking the military nuclear path. Even 1if, thanks to the endeavours of the IAEA, the nuclear (material)
potennal of some dissidents has been neutralised, the scienunfic and techmcal know-how has
nevertheless been acqured.

As far as vertical proliferaton 1s concerned - the undertaking of the NWS under Aricle VI of the
NPT — impornant progress has been made, 1n large part thanks to the internanonal detente between the
superpowers  The muclear arsenals of the Umted States and the ex-USSR have been considerably
reduced by virtue of the nuclear atmaments agreements they have concluded (INF and START [ and
II) The quas1 exponennal increase 1n the nuclear arsenals of the NWS dunng the Cold War has been
slowed down, for economic as well as polhitical reasons However, very hute heed has been pad to
the NPT’s call for total cisatmament Thus, as things stand today, the Umted States and the Russian
Federanon possess more than twice the long-range nuclear weapons that existed 1n 1970 1e art the
nme when the NPT entered into force™

The NPT was concluded for a hmited penod of 25 years, and the extenston conference was
therefore orgamsed from Apnl to May 1995 to decide on the Treaty’s future  Under pressure from the
major powers, agreement was reached 1o extend the NPT for an indefimite penod This extension of
such a umversal Treaty 1s certainly a very importani element 1n the fight to prevent the future
proliferanen of nuclear weapons Dunng the 25 years of its existence, the NPT has allowed
commercial nuclear transactions 10 take place’™, both by means of commercial agreements based on
guarantees from the control bodies, and by preventing the transfer of nuclear matenals and equipment

to countnies with ambitons to possess nuclear weapons or which were considered as dissident

The Intemational Atomic Energy Agency (IAEA)1s the body 10 which the NPT gave the 1ask of
carrying out on-site inspections This mandate, which consists of carrying out controls over all fuel
used 1 all the peaceful nuclear activities of a State 1s the basic element 1n the safeguards sysiem It
should, however, be emphasised that thts system 1s only a techmcal arrangement for venfying the use
of nuclear energy It would be matenally and financially impossible and unrealistic to attempt 1o
design a system with a 100 per cent guarantee of successful detection Nevertheless, we firmly
believe 1n the credibility and rehabiliy of the system provided that the IAEA 1s given the powers
necessary 1o carry out 1ts dunies and that countnes co-operate with 1t

Moreover an effective venficauon system 1s rather expensive Even 1if the poliical will to
strengthen the safeguards system exists, this has above all 10 be translated mnto pracucal terms by

131 The number of nuclear weapons will not have fallen to 1970 levels unul the year 2003 Washingion Post
1 March 1995

132 See also Kramer JR NPT and AFC Buwlding Blocks for Confidence and Predictability in Nuclear Trade
Nuclear Inter Jura 1995 Helsinka
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allocating sufficient funds to the IAEA  Otherwise, the Agency’s work will be hampered by financial
constraints

Apart from the IAEA system, different regional agreements provide for their own mspechon
bocies This 1s the case for Euratom which has special sanctions available to 1it'™

We feel that such regional safeguards agreements working n close collaboration with the JAEA
present a great advaniage the countries Parties to a regional agreement will more easily accept the
powers of the regional body responsible for control Naturally, regional agreements can m no way
impinge on the powers of the IAEA which 1s bound to guarantee the world-wide apphcaton of the
safeguards sysiem based on the NPT In this respect, Article VII of the NPT supulates that any group
of Siates 15 always entitled 1o conclude regional Treaties 1n order to assure the total absence of nuclear
weapons 1n therr respective terntones

As stated above, the agreement between the IAEA and the State on whose terniory the
nstallatons subject to safeguards are located, 15 extremely imporiant The effectiveness of the
safeguards sysiem thus depends largely on the goodwill of States to comply with these agreements It
should, however, be noted that IAEA mspections may be mterpreted in two ways a State may
consider them as an mnterference 1n 11s mtemal affairs, or 11 may consider them as an opportumty 1o
show the bona fide fulfilment of 1ts obligahons under the NPT, thus opemng the way for numerous
peaceful apphications of the atom

Al present, there are two particular aspects 1o the discussion on total nuclear disarmament,
namely signature of the Comprchensive Tesi Ban Treaty (CTBT), and the “cut-off” Convention,
which prohabii the production of fissionable matenals used for mititary purposes The objective of the
Disarmament Conference 15 to conclude the CTBT before end-1996', reflecing a pohitical signal
bemng given by the NWS 1o the NNWS  Given that 1t wall sigmify implementation of Amicle V1 of the
NPT concemmng nuclear chsarmament, the CTBT will reinforce the policy of non-proliferahion n the
wider sense of the term

Total nuclear cisarmament remamns essentially a polincal choice Armament — whether with
muclear or conventional weapons — has always served to dissuade enemies Indeed, the Romans used
to declare Sivic pacem, para bellum'” There 1s no denying that dunng the Cold War, nuclear
chssuasion was important Qur planet has been saved from a thurd World War The question 1S
whether dissuasion 1s still relevant following the collapse of the Soviet Union'™  Should we not guard
against a terronst State one day getting 1ts hands on nuclear weapons? What methods could the major
powers use —no longer having nuclear weapons — agamnst dissident counines attempting 1o acquire the
atomic bomb? Does a nuclear holocaust not scem more likely 1if the super-powers give up ther
dissuasive nuclear force? We cannot know One thung that 1s certain 1s that everything must be done
to ensure that our civilisanon expenences only two atomic bombs

133 The European Commussion may bnng a case directly against a nuclear operator before the Court of Jusuce m
Luxembourg the purpose of the IAEA s safeguards system 15 to pomt out difficuluies to 1ts members and to the
Unuted Nauons (n parucular the Secunty Council)

134 See supra Secuon3 4

135 If you want peace you must prepare for war

136 See the arucle by Charles Millon Frances Mimster of Defence in Le Monde 5 aolit 1995 ‘' Lideologie
de la paix contre la cause de la paix A comtrarip Goldblat ] How Secure are States Without Nuclear Weapons?
Security Dialogue Vol 26 No 3 1995, pp 257-263
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Consent Rights in the New Agreement for Co-operation in the
Peaceful Uses of Nuclear Energy Between the United States of America
and the European Atomic Energy Community

by R. Lennartz’

INTRODUCTION

After the adoption, 1n 1978, of the Nuclear Non-Prohiferation Act (heremafier referred to as the
NNPA) by the Amencan Congress, the Umited States admimstranon approached the Commussion of
the European Commumiies with a request 10 re-negotate the exisung peaceful nuclear co-operation
Agreement, concluded 1n 1960 This Agreement was to expire only on 31 December 1995 However,
under the NNPA, the President of the US 1s required to 1mnate a programme for the re-negotianon of
nuclear co-operation agreements already n effect on the date of enactment of the NNPA, with a view
to obtamng the mserhon of the provisions of the NNPA m such exisung agreements
{Section 404 (a)]

As a consequence, exploratory talks 100k place in order 1o determine the scope of any possibie
amendments to the 1960 co-operanon Agrecment The new and extended NNPA requirements for
consent nghis on certain nuclear fuel cycle activines 1n the European Atomic Energy Commumty
(herewnafter referred 1o as Euratom) were one of the main 1ssues ciscussed duning these taiks

With the approach of the expiranon date of the 1960 Agreement, the Council of Mimsters, upon
proposal by the Commssion, adopted a negotiatitng mandate pursuant to Article 101 of the Euratom
Treaty on 16 December 1991, and formal negonanons for a new peaceful nuclear co-operaton
agreement started in the sprning of 1992 (The Agreement was signed on 29 March 1996 and entered
mto force on 12 Apnl 1996 )

The US negonators adopted the positon of msisting on the insertion of the consent nghis
contained 1n the NNPA 1n the new Agreement, whereas the Commission was of the opimon that the
non-proliferaton credentals of the Member States of Euratom and of Euratom tself were of such an
excellent pature that bilateral US controls, additional to the internanonal non-prohferation regime,
were not justified Euratom and 1ts Member States regarded the consent nghts as a possible means of
mfluencing the nuclear fuel cycle choices made by them' Indeed, the non-proliferation credentials of
Euratom and its Member States have nsen to unique standards dunng more than tharty years of
co-operation 1n the nuclear field with the US  The insistence on bilateral controls over and above
exisiing intemanonal non-prohferaton commitments was regarded in the Commumty as not bemng

*  Mr Lennartz is legal advisor at the Directorate-General XVI Energy European Commission The ideas expressed
heremn are the sole responsibility of the author and do not necessanly reflect the views of the EC

1  See Jonathan B Schwartz, Controlling Nuclear Prolferation. Legal Sirategies of the United States  Law and Policy in
Internanonal Business Intemational Law Joumnal of Georgetown Umiversity Law Centre Vol20 1988 p 39 “‘Consent
nights therefore provide the United States with the opportumty 1o affect a recipient s fuel cycle decisions as US supphed 1tems
are considered for addinonal uses
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appropnate between two transattantic parmers of equal standing (Extracts of the new Agreement and
the Agreed Minutes are reproduced 1n the “Texts™ Chapter of this 1ssue of the Bullenin )

These opposmng views 1esulied 1n a stalemate i the negonanons which the Commission tned to
solve by a high-level pohtical demarche to the United States On 2 March 1994, the European
Commussioner responsible for Energy, Mr Matutes, wrote a letter to the US Secretary of State
Mr Chnstopher, 1n which he asked for more flexibihty i the US position on consent nghts In tus
reply, Mr Chnstopher declined to ask the US Congress for a waiver of the consent nghis (as
suggested by Mr Matutes), but promised to exercise the maxamum flexibility within the constraints of
legal requirements and of domestic sentiment For 1ts part, the Council of Mimsters reviewed the 1ssue
and, while wholly confimmng the Commission's 1991 negonatng mandate, imvited the Commission
to explore all possibihnes wath a view to finding a solution 10 the problem

These demarches cleared the way to dascuss the so-called programmantc long-terrn consents
which the US admimstration had offered to Euratom Ongnally, consents were given case-by-case
thus introducing great uncertainty mnto programmes requinng huge long-term investments However
under Secuon 131 of the Atomac Energy Act, the US govemment can exercise consent nghts in
advance of proposed acuvites In this way, co-operaing partner countnes were given the confidence
that US controls would be exercised 1n a stable and precictable manner *

THE CONSENT RIGHTS
The US consent nghis include

1 a nght over the ennchment of uramum to hgher concentrations of the fissionable 1sotope
U-235 [Secuon 123 a (7) of the Atomic Energy Act as amended by the NNPA]

2 a night over the transfer of US nuclear 1tems to other countnes (retransfers) [Section 123
a(5)]

3 a nght over the reprocessing and the physical or chemical alteration of specified nuclear
matenal [Sectuon 123 a (7)), and

4 a nght over the storage conditions for sensiive nuclear maienals [Secuon 123 a (8) of the
Atomic Energy Act]

Implementanon of these consent nghts would require a complex system of tracking of the
nuclear matenals subject to these nghts The Commission, dunng the negonanons argued that this
would impose an excessive admimstranve burden on the operators and the Commissions nuclear
safeguards system, which might chscourage nuclear co-operanon with the Umied States’

Let us now see what solutions the negotators found for the different consent nghts n order to
meet both the US request for including consent nights 1n the agreement and the need for stability and
precictability n their exercise

2 Jbd paged3
3 Ths fear was already expressed by J Schwartz m lus arucle mentoned m fooinote (1) pages 40 and 41
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1 Enrichment

Arucle 8 1 (A) of the new Agreement stpulates that ennchment up to twenty percent in the
U-235 1sotope, erther transferred pursuant to the Agreement or used 1n or produced through the use of*
equpment so transferred, can be carmned out pursuant to the Agreement, within the termtonal
Junsdicnon of either Party Apart from the normal non-proliferanon conditions, such as the
applicanon of safeguards, physical protechon measures and the peaceful use commment, the
Agreement does not require any further consent conditions before this activaty can be carmed out The
ntroduction to the Arucle “The nuclear fuel cycle achvines camed oul pursuant to this Agreement
mnclude ™ should be seen as a further amphficanon of Articie 1 1 D of the Agreement which states that
supply between the Parties of nuclear matenal, non-nuclear matenal and equipment and provision of
nuclear fuel cycle services are areas 1n which the Partes may co-operate Euratom therefore considers
that this activaty can be undertaken freely and unhindered by any specific consent requirement As for
thes provision being interpreted as a pnor consent, 11 15 a consent that could not be wathdrawn because
paragraph 8 of the Agreed Minute 1o the Agreement, referred to later on, does noi apply to Article 8 1

As to ennchment of uramum to more than twenty percent n the 1sotope 235, the Agreement
requires a case-by-case consent This consent will be requested by a Party for a specific case The
other Party will either grant the consent or call for consultations, whach have te be held within 40 days
from the request Concitions attached to the consent wall be agreed upon 1n wnting There 1s of course
no obligation for a Panty to gramt the consent Thas mechamsm has been accepted by Euratom mn other
memanonal nuclear co-operanon agreements such as the ones with Austraha and Canada It fits into
the US pohlicy of discouraging the use of highly ennched uranmum

In thus context, 1t can be neted that the Agreement does not forbid the supply of highly ennched
uranium (“HEU™) by the US Anmicle 1 1 D, quoted above, 1s broad ¢nough to also include HEU,
whereas under Arncles 3 and 4 the fullesi possible exchange of matenals and nuclear trade between
the Parties should be facihtated However, under present US policy concemung HEU, based upon
domesuc legislanon’, 1t will be very unlikely that a hcence for export of HEU will be granted As
large quannities of HEU not obligated 10 the US are available, notably from Russia, this situation
should m practice not result 1n iarge problems of supply for European operators Furthermore, the US
has recogrmsed 1n a side letier to the Agreement that specific research reactors in the Commumty may,
under certain circumstances, need to use HEU as fuel In order to meet such needs, the US will use 1ts
best endeavours to come 10 an agreement with the Communty on the conditions o be apphed 10 a
request from the Commurty for re-ennchment of HEU

2 Retransfers
In Artaicle 8 1 (C) of the Agreement and 1n paragraphs 2, 3 and 4 of the Agreed Minute, which 15
an injegral part of the Agreement, a mechamsm 1s laxd down under which the Parties grant each other

pnior genenc consent for the retransfer of nuclear items covered by the Agreement.

Aricle 8 1 (C) disunguishes three categones of retransfers of nuclear items 10 third countnes
according to their nature and the purpose of their retransfer

4 The words used in or produced through the use of”’ stem from the NNPA and have as a consequence that the obhigations
under US law are extended to non US matenal which s processed m a US nuclear reactor through US equipment or wiuch
has come mio contact with US non nuclear matenal (e g moderator matenal) They also ental that plutonmtum produced
through the burming of fuel obligated 1o the US will remamn obhigaled 1o the US Thus 1s the socalled contammnation  effect
of US legislanon

5  US Energy Policy Act 1992
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(1) retransfers of low ennched wramum (“LEU™), non-nuclear matenal, equipment and source
matenal, for nuclear fuel cycle activines other than the produchon of highly enriched
uramurn,

(n) retransfers of wrachated nuclear matenal for storage or disposal not involving reprocessing
and

(i) retransfers of other nuclear matenal and other special fissionable matenal for other fuel cycle
actuvities mcluding reprocessing, alteranon in form or content and storage Ts category
covers retransfers of plutonmum, HEU and U-233

All the above retransfers have to take place wn accordance with the procedures set out n the
Agreed Minute

Paragraph 2 of the Agreed Minute provides that upon entry into force of the Agreement lists of
third countnies to which retransfers pursuant (0 Article 8 1 (C)(1) may be made, shall be exchanged by
the Paries Each Party will provide a hist of thard countnes to whiach the other Party may retransfer
items as descnbed under (1) above The lists will not be published with the Agreement but will be
provided to the other Party for operational purposes from the day of entry 1nto force of the Agreement

For third countnes to be ehgible for continued inclusion on such hists they must have made
effecave non-prohiferanon commimments This means, according to thas paragraph of the Agreed
Minute, by bewg party 1o and n full respect of thear oblhigauons under the Non-Proliferaton Treaty or
the Tlatelolco Treaty, by being in comphance with the Nuclear Supphers Gudelines as laid down 1n
IAEA document INFCIRC/254/Rev 1/Part 1, and, in the case of retransfer of items obligated to the
US from the terniory of the Commumty to a third country, such a thard country must be Party to a
nuclear co-operation agreement with the US The cntenon of comphance with the NSG gwndelines
does not mean that 1t would be enough that the third country 1n queston be 2 member of the NSG 1t
entaills having 1n force a legal structure 10 enforce the gudehnes and the capability 10 maintain the
necessary controls All of these cntena apply as a mummum and allow the Parties 10 exclude transfers
to countnies of possible non-prohiferaton concem or for other reasons

Addinons of countnes to the hist can be done at each Pany s discretion since it 15 in the other
Party's wterest that the hist of countnes of the onginating Party be as long as possible Delcuons
however are subject to pnor consultanons (see paragraph 4 of the Agreed Minute)

Two sttuations can be distimguished
I Retransfers of US Obligated Material From the EU

Under the 1960 Additional Agreement for co-operaon between the Umited States and Euratom®
“no such matenial will be wransferred to unauthonsed persons or beyond the control of the

6  As amaiter of fact there are several muclear co-operanon agreements between Euratom and the USA. 1) On 27 August 198
an Agreement enfered mio force which only states the prmciple that the Parties will co-operate 1n the peaceful apphicatons of
atomuc energy (Officeal Journal of the European Comvmeuttes No 17 19 March 1959) This 1s an Agreement of indefinite
duranion and consttutes the basis for later co-operation Agreements 2) Thus an Agreement for co-operahion between the
Govermment of the United States of Amenca and the Furopean Atomie Energy Commumty (Euratom) concerming peaceful
uses of atormic encrgy was signed on 8 November 1958 (Official Journal No 17 as above) Tius Agreement expired on 31
December 1985 3) On 11 June 1960 an Addinonal Agreement for co-operation between the Umted States of Amenca and
the European Atormc Energy Commumty (Euralom) concemmg peaceful uses of nuclear energy was signed (Official Journal
No 31 29 Apnl 1961) This 1s the Agreement whuch has been the basis of muclear co-operanon during the last 30 vears It
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Community, except as the Govemnment of the Umted States of Amenca may agree to such transfer
and then only 1f the transfer of the matenal 1s within the scope of an Agreement for Co-operation
between the Government of the United States of Amenca and another nation or group of nations
(Amcle XI of the 1960 Agreement) Thus, even 1if the rectment countries have an agreement for
co-operation with the US the regime for retransfers under the old Agreement was one of case by case
consent The regime agreed to 1n the new Agreement 1s therefore a sigmificant step forward since a
pnor genenc consent 18 given so that retransfers 10 third countnies satisfying the agreed cntena are
allowed, subject only to a notficaion

The cntenon that third countnes to wiuch the EU wishes to retransfer US obhgated matenal,
must have a nuclear co-operanon agreement 1n place with the US 15 an explicit requirement under US
law Therefore, third countnies recerving US obhigated matenal from Europe are required to hold that
matenal under 1ts co-operation agreement with the US The Parties will co-operate to obtan
confirmation from thurd countnes, on a genenc basis, that they will hold any retransferred US
obligated 1tems under their agreements with the US The appropnate authonties in the EU remain, of
course, free 10 issue export hcences only 1n cases where retransfers fulfil their own export critena set
out in the Agreed Minute

Should a thuird country on the US hst not quahfy for the EU cntena, then the appropnate
authonties 1n the EU are free not to grant an export hcence Therefore, whenever retransfernng US
obhgated matenal, the EU pohcy can be applied withun the framework of the US hst of thard
countres

2 Retransfers of EU Obligated Material From the US

In drawing up 1ts list, the EU would only apply the objective cnitena of 1its own export policy
Thus, the EU hst may be longer than the US hist since, as stated before, 1t does not have to apply the
cnienion of the existence of a co-operation agreement between 1t and the third country 1n question
However, the US under 1ts present policy can be expected to regard retransfers of European obhgated
items from US terntory as transfers onginanng from the US and therefore these retransfers would
have to satisfy US legislanon Thus, the Euratom list of countnes would 1n effect only be operanve in
so far as 11 coincides with the US lhist of ehgible countnes, just as much as the US list 1s only operative
1n 5o far as the countnes contained 1n 1t satsfy EU critena

The Parties can, of course, always grant consent for retransfers to countnes not on the lists
following a case by case consideranon

Retransfers of the matenals and 1tems mentioned in Article 8 1 (C) (1) and (in) are not foreseen
at this moment, but should the need anse, the Parties shall exchange lists for that purpose In order to
decide which countnes will appear on such hsts, the following additonal critenia will be taken nto
account

expired on 31 December 1995 4) The Agreement of 8 November 1958 was amended on 21 and 22 May 1962 (Official
JournaiNo T2 of 8 8 1962) This amendment expired with the Agreement of 8 November 1958 on 31 December 1985 5) At
the same date an amendment to the Additional Agreement was signed which expred on 31 December 1995 (Official Journal
No 72 of 8 August 1962) 6) In 1963 another amendment o the Addinonal Agreement entered mio force, expinng on
31 Decerber 1995 (Official Journal No 163 of 21 Ociober 1964) 7) A thurd amendment of the Addinonal Agreement was
signed on 20 September 1972 whuch expired wath the Agreement itself on 31 December 1995 (Official Journal No L 139 of
22 May 1974)
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— consistency of the proposed retransfer with physical protecnon cntena contained 1n
INFCIRC/225/Rev 3 and INFCIRC/274/Rev 17,

— the nature and content of the peaceful nuclear programmes of the third country 1n questuon

— the potential prohferanon and secunty imphcations of the retransfer for either Party or a
Member State of the Commumty

Retransfers of nuclear items to two countries have been mentioned specifically 1in the Agreement

As the reprocessing of US obhigated matenal coming from Japan 1s a very important commercial
actvity for indusiry hoth in Japan and Euratom, the US has given pnor consent to Euratom for
retransfer of reprocessed matenal from Europe to Japan, by an exchange of notes with the European
Commission dated 18 July 1988 The status of thmas consent has been remforced under the new
Agreement

— 1t1s confimmed that 1t apphes, tnter alia, to plutomum contained in mixed-oxide fuel (Mox)

— the exchange of notes will remam 1n force as long as the new Agreement remamns 1n force
rather than being hnked to the US/Japan Agreement which expires in 2018 whereas the
Euratom/US Agreement will expmre in 2026, subject to automauc renewal for additional
penods of 5 years each unless a Party terminates the Agreement (Artcle 14 2)

— the consenis granted 1n the exchange of notes can only be suspended for the same serious
reasons and following the same procedures as those for which the new Euratom/LS
Agreement can be suspended (see paragraph 8 of the Agreed Minute)

Thus, the new Agreement has greatly increased the stabihity and predictabiinty of trade in LS
obhgated matenal between Europe and Japan

The second country 15 Switzerland, with which the US 1s currently negounating a new peaceful
nuclear co-operanion agreement to replace the exisiing one  due to expire this year

The US Govermment has given a polincal commtment to offer a long-term pnor consent 10
Swiizerland 1n the new Agreement for the transfer of irradiated nuclear matenal subject to that
Agreement, 110 Euratom for reprocessing and for storage of the recovered plutomum and 13
fabncanon mio mxed oxide fuel elements Furthermore, once the new Agreement with Switzerland 15
m place, the US 1s prepared to give a long-term pnor consent to Euralom to the reiransfers of
Swiss-owned plutomum 1ncloding plutomum contained in Mox fuel elements from Europe to
Switzertand

Other acuvinies which can take place freely and uncondinonally under the new Euratom/LS
Agreement are post-rrachanon examinabhon mvolving chemcal dissolution or separation of wrradiated
nuclear matenal either transferred under the Agreement or used in or produced through the use of

7 INFCIRC/225 contams recommendations on the physical protecthion of nuclear matenal INFCIRC/274 1s the Convention on
the Physical Proiecuon of Nuclear Matenal which entered mio force on 8 February 1987 and consbiutes an important
framework for mternational co-operabon m the physical protection of nuclear malenal while in intemational transport
Followmg a review conference of the Convention m 1992, INRCIRC/225 was also revised and revision No 3 was published
by the IAEA m September 1993
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non-nuclear matenal or nuclear matenal or equpment so transferred, as well as the condinomng,
storage and final disposal of such wrradiated matenals

3 Reprocessing and Alteration

Under Secuon 123 a(7) of the NNPA, reprocessing of nuclear matenal and “‘otherwise”
alteranon i form or content of pluiomum, U-233 and HEU shouid be subject 10 a US consent nght
However, Section 131 a (3) of the Act mndicates that such consent can be granted in advance The
Parues have thus found a compromise by agreeing to a pnor consent mechamsm which fulfils the US
legal requirements and which gives Euratom the predictability and certainty 1ts industry needs

But first the Paries had to clanfy what the term “alteraton 1in form or content” means

The NNPA does not provide a defimation and the US Govermment has tried to argue that this term
1s a kind of catch-all clause encompassing any processing of nuclear maierzals which 1s not
reprocessing or ennchment.

The European Commssion thought, however, that this termn should be read mn the hight of the
purpose of the NNPA and considered that only activities which increase the strategic, and therefore
the prohferation value of the matenal’ would be covered In the Agreement, alteration n form or
content 1s now defined as meaming conversion of plutomum, HEU or U-233, 1t does not include post
uradianon exammanon mvolving chemical dissolution or separation, disassembly or reassembly of
fuel assembhies, 1rradiation, reprocessing or ennchment

Reprocessing and alterabhon may take place pursuant to the Agreement within the terntonal
junsdicthon of the Parnes 1n facihnes forming pant of the delineated peaceful nuclear programmes
descnibed 1n annex A to the Agreement (Armicle 8 2) Pursuant to Arucle 18 of the Agreement,
annexes form an integral part of 1t and annex A consists simply of a list of nstaliatons for
reprocessmg and one for alteration, the latter contaumng mainly fuel fabnication plants including mox
fuel facihines

An mmuzal hist of facilines has been established by each Party In the course of the hife of the
Agreement, changes may, of course prove necessary These can be done through the procedures laid
down 1 paragraph 7 of the Agreed Minute 10 the Agreement When the need maicnahses 10 add a
facility to the list, a file wall be prepared by the Party wishing to add the facility to 1ts programme
which will contain basic 1denuficanon of the facility, 1ts locanon and 1ts capacity, declarations
confirming the coverage of the facility by, 1n the case of a Euratom facihity, Euratom safeguards and
IAEA safeguards, non-confidennal informanon on the IAEA safeguards approach and on Euratom
safeguards, as well as a confirmation that physical protechon measures are apphed Upon recerpt of
that file, the other Party 15 to acknowledge receipt has been withen tharty days The acknowledgement
1s hmted o a statement that notuificanon of the addinon of a facihity 15 recerved and 1it, or uts absence,
therefore cannol operate 1n law 10 chiminate eather Party's nghts to make changes umlaterally to us
delineated peaceful nuclear programme

Deletons of facitlites from the programmes may be done umlaterally by simple nouficanon Any
changes to the programmes can be discussed dunng the regular consultations, provided for under
Arucle 12 of the Agreement

8 Ths view seems 10 find some support m the arucle of Schwartz mentioned m foomote (1) On page 39 of the arucle he
descnbes alieranon i form or content as  alierauon of specified nuclear matenial  which may provide readier access 1o
sensiive maltenals
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4 Suspension

The prnor programmatic consent mechamsm descnbed above could be suspended by either Party
if certain requrements descnbed m paragraph 8 of the Agreed Minute are met

Such suspension could only take place n the event of certain objectively and clearly defined
circumstances of extreme gravity from a non-proliferanon pomt of view Though their occurrenice 15
extremely unhikely, the procedures prescribed for the applicaton of paragraph 8 are particularly
sophisticated and restnctive, in order to exclude totally any arbitrary use of the nght to suspend

Apphcanon of paragraph 8 would only be possible

— 1f there 1s objective evidence that the continuanon of reprocessing or alteration in form or
content would entail a senous threat 1o the security of enther Party or a sigmficant increase 1n
the nsk of nuclear proliferaton, and

— 1f such threat or nsk results from a situation of the same degree of senousness as those hsied
1 paragraph 8, these bemng,

1 an EU non-nuclear weapon State detonates a nuclear explosive device

1 a nuclear weapon State uses an iem, subject 1o the Agreement, 1n the detonaton of a
nuclear weapon,

m a Party or a Member State of the Commumty terminates or violates the NPT a safeguards
agreement or physical protection guidelines as laid down mn INFCIRC/254

v a Member State of the Communuty or the US retransfers an item subject to the Agreement
to a non-nuclear weapon State that does not have a full-scope safeguards agreement wath
the IAEA,

v a Member State or the US 1s subject to IAEA sanctions,

vl acts of war, serious tntemal disturbances or senous wmiemational threats of war which
threaten the safeguarding or physical protecton of the acavines involved

This wording has been carefully negohated since, if only 1n theory 1t 1s not inconceivable that
the threat or the nsk might result from other, at present unforesecable, situanons But 1n any event
such siuations would only be relevant if they are of the same or greater degree of seriousness

Even 1if a Party would consider that one of the above mentoned situanons or another situaion of
the same degree of senousness would exist and that sufficiently objective evidence exasts that, in such
a situation, the continuation of reprocessing or alteration threatens 11s secunty or would sigruficantls
increase the nsk of prohferanon, cenain procedural requarements have to be fulfiiied

— that Party woulid have to consult the other Panty before taking a decision, such consultanon to
take place at the mghest level of government, namely at cabinet level for the US and at the
level of the Commssion for Euratom,




~ 1f an appropnate solution 1s not found through consultabon, any decision to suspend the
programmatic consent shall only be taken at the lhughest polincal level, 1 ¢, by the President
of the US or by the Council of the European Urion

If, in spie of the above procedural guaraniees, a Party decides to suspend the programmatic
consent, that decision would be subject 10 several conditions

~ the decision shall not be taken on the basis of actons of third countnies or events beyond the
terntonal junsdiction of the other Party unless the reprocessing or alteration activities would,
due to such actions or events, result 1n a sigmficant increase 1n the nsk of nuclear prohiferation
or 1n a senous threat to the secunty of the other Party,

— the decision shall not be taken on the basis of differences over the nature of the Partes'
nuclear programmes or fuel cycle choices, meanng, 1 concrete terms, that the US could not
suspend consent over reprocessing because 1t 1s simply opposed to reprocessing as a matter of
pnnciple and does not carry 1t out domestically due to 1ts pohicy choices,

— the decision shall only be taken in the most extreme circumstances of exceptional concem
from a non-prohiferation or secunty pomnt of view, this clause condittorung the situation
whuch the decision can be taken so that if a Member State of the Commumty, for e g, would
be subject to sanctions by the Board of Govemors of the IAEA, the consent could only be
suspended for that reason 1if the acnon for which the sanctions have been imposed causes
exceptional concem from the non-prohiferation pomt of view,

— the decision will be applied for the mimmum penod of tme necessary to deal 1n a manner
acceptable 1o the Parues with the situanon which has prompied the suspension, implying that
the Parties should co-operate to find a sclunon to the problem after the suspension decision
has been taken and that the decision will be withdrawn as soon as a solution has been found,

— the Party which has suspended the consent shall keep the situation under constant review the
sttuation and shal! wathdraw the suspension as soon as warranted, thus, the duration of the
suspension will be mmmmised and will have to be withdrawn as soon as the other Party has
remedied the situaton which has given nse to the suspension

A very important feature of the suspension decision 1s that the suspension would not apply to an
nstallatton where one of the above circumstances or situatons occurs but to the reprocessing or
alteration activities of the other Party taken as a whole, 1 ¢, to the whole of the reprocessing or Mox
fuel fabricanon industry of Euratom Thus, the impact of a suspension decision for the other Party's
mdustry will be enormous and this will constitute a powerful deterrent to invoke the suspension

Thus, even 1f the final decision to suspend will always reside with one Party, the above analysis
shows that the programmanc consent would be very difficult to revoke

However, even on the assumpuon that condiions would occur warrantng the taking of the
decision to suspend, this would not entail, 1 practce, significant adverse consequences for European
mdustry, on account of the so-called “reversion” mechamsm as laad down n paragraph 13 of the
Agreed Minute, whach 1s no doubt one of the major achievements of the negotiatuons for Euratom
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At the end of 1995 when the Euratom/US Agreement from 1960 expired, an inventory of all LS
labelled matenals present it the EU was drawn up It includes very large quantities of matcnal
Assuming that a1 a given moment 1n inme, US programmatc consent for reprocessing or alieration is
suspended i respect of nuclear matenal supplied under the new Agreement, the EU would under
paragraph 13 of the Agreed Minute, stll have the nght 10 carry on reprocessing or alteration of an
amount of US-obhigated nuclear matenal equal to the final inventory of matenal subject to the old
Agreement This mechamsm would therefore allow the EU industry, while acung in complance with
the new Agreement, 10 have recourse 10 those large reserves of nuclear matenal to continue 1s
acuvittes without any practical or legal hindrance

As a further guarantee agamnsi arhtrary suspension of the consent 1t was agreed that if a Party
suspends 1ts consent for reasons other than those set out 1n paragraph 8 (A) of the Agreed Minute
including situatons which are not of the same or greater degree of senousness as those set oul n
paragraph 8 (A) under (a) or (b), the other Party shall have the nght either 10 cease further co-
operation under the Agreement or to suspend or terminate, 1n whole or 1n part, the Agreement 1tself
(see last sentence of Article 13, first paragraph)

5 Storage

To meet the NNPA requirements on storage of sensinve nuclear matenal and yet to mimmise
mterference 1n each others activities, the Parties have agreed upon the system laid down in Article 8 3
of the Agreement

Pursuant to this provision, each Party will establish a list of storage facihities in which plutoruum
U-233and HEU subject to the Agreement, can be stored The hist wall be confidennal 1f the Party so
wishes {t1s, of course, made available 10 the other Party, which shall respect the confidenuality of the
list, 1f the first Party has decided that the hst should be confidential The Euratom hist 1s classified as
confidennial Either Party may make changes 10 11s list by simply noufying the other Party of the
change and by receiving a wntten acknowledgement Such acknowledgement shall be given no later
than 30 days after the receipi of the nonficaton and shall be hmated to a statement that the noufication
has been recerved

This language has been coped from the mechamsm to change the peaceful nuclear programme
as lard down 1n paragraph 7 of the Agreed Minute (se¢ above) The required acknowledgement cannot
be used in law to prevent the addinon or delenon of a facihty from the storage hst by withholding the
acknowledgement

The only requirement to which the Agreement submats the storage facilines 1s that they shall at
all umes, be subject as a mmmum to the levels of physical protechon set out 1n Annex C to the
Guidehnes for Nuclear Transfers (INFCIRC/254/REV1/Pant])

If the other Party has reason to beheve that these levels of physical protecnon are not being fully
comphed with at a given facility, immechate consultanons can be held Following such consultanons
each Party shall ensure that necessary correchve measures will be taken 1n order 10 remeds the
situation 1dentified dunng the consultations The aim of the measures 15 of course, to restore the
levels of physical protecnon referred to above If such restoranon proves not to be feasible, the nuclear
matenal 1n question shall be transferred 10 a facility, which 18 included 1n the hst and where physical
protecuon levels meet the above requirements

9  As compared to the total amount of nuclear matenal present in the EU US obligated matenal subject to the 1960 Agreement
as at 31 December 1995 represents approximately the following rato plulorum 309 HEU 86% LEU 27 % and nat L 3%
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As the implementation of physical protection 15 — (0 a very large extent’’ — a Member State
compeience within the Enropean Umon, the Member State responsible for the siorage faciliy where
the possible problem has anisen, will be involved 1n the consultations on ths subject

Thus, the US has shown reasonable flexibility on the implementation of the consent nght on
storage, as required by the NNPA The only pownt of reference for the accepiability of a storage
facility 1s the mamntenance of certain physical protection levels These levels are respected by Member
States anyway, as part of their already exashing wntemational commitments, notably under the Physical
Protection Convention and the Nuclear Supphers’ Group Guidehnes, and should therefore not pose
any difficulnes Non-respect of these levels by a given facility will constitute an infnngement of
national legislanon mmplementng those mternanonal commuments 1 the national legal order of the
State 1n question

Furthermore, the paragraph in the Agreed Minute on suspension of consent nights 1s not
apphcable to Article 8 3 This shows clearly that a highter and ratonal regime apphes to storage of
sensitive nuclear matenal supphed by one Party to the other

If a Pariy has reason to beheve that physical protection ievels are not mantained ai the adequaie
level, what 1t can do 1s 1o call for consultations It cannot prevent the facility in question being added
to the hst or to require 11 to be removed from the hst The decision to take the commective measures
mentioned above will remain the authomty of the Commission, the Member State 1n question or the
US authonties

TERMINATION OF THE AGREEMENT

In the context of the suspension or withdrawal of the prior consent, 1t may be ntereshng to refer
1o Aricle 13 1 of the Agreement whach deals with suspens:on or termimation of ithe whole Agreement

This provision allows for the cessation of co-operation under the Agreement or the termination or
suspension, 1 whole or mn part, of the Agreement uself 1n case of a matenal violaton” of a Pasty’s
obhiganons under the Agreement Legally speaking however, this does not mean that the Party which
makes use of this nght therewith terminates or suspends a consent given 1o the other Party under the
Agreement The suspension of the pnor consent may leave the Agreement mtact, whereas the nght
under Article 13 1 terminates or suspends the whole Agreement Even 1if the Agreement — namely
Arucle 8, 1 which the consents are given ~ should be suspended mn part, thas would consuitute a
suspension for reasons other than those set out 1n paragraph 8(A) of the Agreed Munute and would
give the other Party the nght to termmnate the whole Agreement

Therefore, the contenions made by the US Ams Control and Disanmament Agency in its
Prohferation Assessment Statement for the Agreement that the Umted Siates have a pnor consent over
the acuvities menuoned 1n Arucle 8 1 A, B, D and E because they are activities “carmied out pursuant
to this Agreement”, and because the Agreement can be termunated or suspended under Aricle 13,
seems 10 be a somewhat dubious descnption of the situation

10 An exception would be the Community s Jomnt Research Centre facihines

11 The term matenal breach 1s defined in the Vierma Convenuon on the Law of Treaues as follows A matenal breach of a
treaty for the purposes of this article consists in (a) a repudianion of the treaty not sanchoned by the present Convennion, or
(b) the viclanon of a provision essential to the accomplishment of the object or purpose of the treaty  (Article 60 3 of the
Convention) This definstion 15 declared apphcable to the Euratom/US Agreement in paragraph 17 of the Agreed Minute to
the Agreement
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CASE LAW AND
ADMINISTRATIVE DECISIONS

CASES

France

Judgments of the Chambre d’Accusanion of the Court of Appeal of Caen Concerming the La
Manche Storage Centre’

The ANDRA storage centre at La Manche was ofien 1n the headhines 1n late 1995 and early 1996
for two reasons a pubiic enquury relaang to 1ts entering a momtonng phase, and legal proceedings
which gave rise to two judgments by the Chambre d& accusation of the Caen Court of Appeal

The pubhic inquiry, forming part of a well-known admmstrative licensing procedure, does not
call for any particular comment

The decisions of the Chambre d accusanon of the Court of Appeal of Caen, on the other hand,
although sub judice and therefore not open to comment either, are of legal interest, and ment a
remnder of the facts mvolved.

The start of the legal proceedings was a complaint brought agamst an unknown person (" x ) to
which was joined a claim for caivil damages This complamt was filed with the most semor examimng
magistrate of the Tribunal de Grande Instance of Cherbourg on 14 Janvary 1994 by the Conute de
Réflexion d Informanon et de Lutte Anti-Nucléare (CRILAN) It claimed that there had been
pollution by racwoactive substances of a stream, the Sainte-Hélgne, used as a rainwater nn-off at
ANDRA's storage centre for low and medium-level activity waste with a short or medium half-hife

By Ontnance of 12 May 1995, the magistrate responsible for the case took the altogether classic
procedural step of appointing an expen to investigate whether there had been any pollution, and 1f so,
to determane its nature and ongin

On 15 September 1995, on the other hand, an Ordinance of the same magsirate refused the
request by CRIL AN, as an interim protective measure, to have work stopped on the roof of the storage
centre at La Manche

An appeal was lodged by CRILAN against ths Orchnance, leading the Chambre d accusation of
the Court of Appeal of Caen 10 hand down 11s first judgment, on 30 November 1993, following a
heanng the day before Ths judgment ordered that work on the roof be suspended for two months so
that an expert assessment could be performed

*  Thus note has been kindly prepared by Mr Michel Treflez Head of Legal Affars ANDRA




Following this two-month penod, a second judgment, dated 7 February 1996, and based on the
expert’s 1mtial conclusions reported at a hearing on 31 January, authonsed work on the roof to begin
agamn

Although the suspension of work was ordered as part of the prehminary invesngation only and
was not a decision on the menits of the case, 1t presents some micresung points of law which, though
we do pot intend to give an opimon on them, may nevertheless be noted

— 1 the first place, as admitied 1n the Orchnance 1tself, the decision to order suspension of the
work caused prejudice to ANDRA which was not at the ume, and stll 1s not, a party to the
proceedings (the complaint having been brought against “x™), and has so far only been heard as
a witness,

— 1n the second place, the decision conflicts with admmstrative decisions since permission to
carry out the work m questton, started 1n 1991 and almost completed at the nme of the
Judgment, had been given in the heensing decree for the nuclear installabon, and techmcal
approval had been granied by the Nuclear Safety Authonty, and

— lastly, the order 1o suspend the work was given before completion of the expert report which
was intended o determine whether there had been any pollution at all, before, 1if relevant,
trying 1o 1dennfy the cause

It may be noted that should other courts make decisions similar 10 the one descnbed above, this
would constitute a change n the investiganve procedure for this type of case

Switzerland

Compensanon Due by the Swiss Confederation to the Graben SA Nuclear Power Planmt for
Refusing to Grant a General Licence Under the Federal Order of 6 October 1978 Concermng The
Atomuc Energy Act :

In 1970, the Forces Motnices Bemoises SA (FMB) applied 1o the Swiss Confederation for site
authonsation 1n order to construct a nuclear power plant within the Graben commune 1n the canton of
Bem In 1972, the Federal Department of Transport, Commumcatens and Energy (DFTCE) granted
this authonsation, basing its decision on Section 4 of the Federal Act of 23 December 1959 on the
Peaceful Uses of Atomic Energy (LEA) In 1974, the FMB apphed for a construchon hicence

In 1975, the * Centrale nucléaire de Graben SA” (Graben SA), a pubhc imited habithty company
was created, and thus company replaced FMB with regard to the procedures pending before the
Federal authorities

In 1979, the Federal Order concerming the Atomic Energy Act (AF/LEA) entered mnto force, and
amongst other thangs, miroduced the principle of a general hcence nsiead of site authonsanon The
condinons introduced by the new hcensing procedure mcluded the obligation to estabhish that the

*  This note has been kindly prepared by Mr Buhlmann Head of the Legal Service in the Federal Energy Office Bemn
Swinzerland
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energy produced was required 10 meet a genuine nauonal need Licences granted by the Foderal
Council require ranficaton by the Parhament

Graben SA therefore apphed for a general hicence Al the same ume the pubhic hmited habihiny
company “Centrale nucleaire de Kaiseraugst SA’ (Kaiseraugst SA) also apphed for a general hicence

In 1981 the Govemment granted a general heence 10 Kaiseraugst SA It recogmsed the need 1o
construct a new power plant 1n order 1o prevent a possible electricity shorifall in the 1990s  The
question as to whether other new power plants would be needed was left open In 1985 Parhament
approved the general licence granted to Kaiseraugst SA

In 1987 Graben SA asked the authonties to make a decision on 11s sull outstanding apphcation
for a general licence In us reply, the Federal Council stated that it would do so as soon as it had
recerved the conclusions of the repont of the Group of Experts on energy scenanos, and when the ime
came 1t would decide on the follow-up to be given to the general and constructon lhicence
applicanons made by Graben SA

In November 1988 the Federal Council submitted 10 Parhament a draft agreement and message
10 the effect thar the Kaiseraugst nuclear power plant should not be built  Broadly speaking the
message stated that given the shight increase only in electncity consumption dunng the 1980s the
building of the Kaiscraugst nuclear power plant was no longer justitfied The existing nuclear power
planis were more than sufficient 10 cover needs and 1f necessary, Switzerland could always rmpon
electncuy  The Federal Council emphasised that the nuclear energy opuion should remain open
which meant that 1t did not exclude the bmlding of new power plants should this pron e necessan

In Apnl 1989, the Federal Council took a stand agawnst iwo popular imuiatives one (o stop the
construction of new nuclear power plants (moratonum), and the other 1n favour of abandoning nuclear
energy It recommended that the pubhc should reject these two imnanves n the popular sote
organised for 23 September 1990 In its preamble, the Federal Council stated that there was already
n practice a moratonum on the building of nuclear power plants and that 1t was not necessan (o
mtroduce a special Arucle mto the Federal Consatutton B was also of the oprrnon that 1t was
politically impossible purely and simply, to give up nuclcar energy by closing existing plants  In the
event the public and the canions voted for the first so-called moralonum mitatne but rejected the
one requesnng the abandonment of nuclear energy  The conscquence of this vote was the introduction
mn the transitonal provisions of the Federal Consutuuon of Artcle 19 the purpose of which was to
prohubut the authonnes from granung any general hicences for the construction of nuclear power plants
between 199( and 2000

One year before the vole, 1 e m 1989, Graben SA informed the Federal Council that if 1t did not
recene a general hicence before 30 November 1989 1t would be obliged to ask 1o begin negouauons
with the Federal Council on the subject of the fair compensation referred 1o in Section 12(4) ot the
Federal Order concemung the Atomic Energy Act These negonations were not successful

In August 1990 Graben SA brought an action for damages with inicrest before the Swiss Federal
Tnbunal Graben SA asked the Tnbunal 10 order the Confederation to pay SF 300 million wgether
with nterest at 6 5 per cent as from 20 August 1990 Graben SA based 1ts claim on Section 12i4) ot
the Federal Order concerming the Atomic Energy Act  As the holder of a site authorisanon 1t claimed
1o have been enuitled 10 a general heence under the simphfied procedure provided for in paragraph 2
of the same Sectuon Under this simphfied procedure the authonty should have hmited s
examinanon to whether the energy produced 1n the facility would 1n all hkelihood meet a real need in
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the country Graben SA claimed that 1t had been refused the general licence as a result of a senes of
ctrcumstances which it could not have foreseen Thus, 1n accordance with the pnnciple of good faith,
1t considered that 1t was entitled to compensanon for the costs 1t had incurred m prepanng for
constructuon of the power plant At the end of 1991, the damages were estiimated at SF 637 294 000

In 1ts preamble, the Federal Tnbunal based s junsdicuon on the Judicial Orgamsanon Act
which gave 11 sole junsdichon as regards hoganon based on Federal adminstrative law imnvolving
claims for damages and nterest resuling from the official activities of certain persons

The staring pomt of Swiss atomic legislanon 1s that the use of nuclear energy forms part of the
pnivate economy Thas legisiation hsts stnct condibons which must be fulfilled in order to obtain the
necessary licences The legislation 15 one of control, one consequence of which 1s that 1f the apphcant
fuifils all the condinons, he can legiimately claim enttlement to a hcence Should this be refused
without good reason, he may claim compensation

There are four main steps 1n the procedure leading o the operatuon of a huclear installanon  The
first concerns site authonsation, now replaced by the general hcence The second stage 15 the
construction hicence, the third 1s the start-up hcence and the fourth 1s the operating hcence

Under Secton 12(4) of the Federal Order concerming the Atomuc Energy Act, the claimant 15
enuiiled to fair compensation 1f

— he 1s the holder of a site authonsanon,

— he has been refused a general heence (posipoming the granting of a general licence for a hmted
penod 18 not considered as a refusal),

— he 15 not responsible for the reasons which led to hus being refused a general licence

The Federal Tribunal held that the condiions for application of Section 12(4) of the Federal
Order concermung the Atomic Energy Act were fulfilled It ordered the Confederaton to pay fair
compensaton to Graben SA without specifying any amount. It mstructed the parties (o enter into
negothations to agree on the amount of compensation

In 1995, while negonanons between Graben SA and the Federal Council were gomng on,
Parhament voted an appropnanon of SF 225 milhion, intended as the full amount of fair compensation
which the Confederation would pay to Graben SA

At the end of the negonations, m early 1996, Graben SA and the Federal Council agreed that the

compensanon amount should be SF 227 mithon This ageement put an end to the proceedings
brought before the Federal Tnbunal

United States
Lingation Persists from the 1979 Three Mile Island Accident ”
The Three Mile Island (TMI) nuclear power plant accident occurred on March 28, 1979 Now,

seventeen years later, hiigaton ansing from that event sull persists, with ten personal injury “test”
cases about to go to jury tnals i Pennsylvama This demonstrates the ome 1t can take to resolve

*  Tis note has been kindly prepared by Omer Brown 11 Esq of Galle Brown and Ross Washingion D C
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claims from a nuclear acaident, even where there were relatvely small releases of radiaton and
notwithstanchng a national nuclear hability law (the 1957 US Pnce-Anderson Act) designed to
facihtate the handling of claims

On October 17, 1995, the Umted States Count of Appeals for the Thard Circunt 1ssued two new
decisions concerning the protracted and complex TMI tort inganon ' A number of TMI cases for such
matters as economic losses evacuanon costs and some bodily imjury claims were disposed of long ago
(for a 1otal of about USD 63 milhon, including legal defence costs)® There still are pending the
consohdated personal injury claims of more than 2,000 planuffs Based on the two new decisions 1t
wilf be some ume before the TMI acaident htigathion ends

In 1991 the Thurd Circunt appellate court had ruled i TMI 11 that the Pnce-Anderson Act pre-
empts State tort law on the 1ssue of the standard of care owed to plainuffs by US Nuclear Regulator
Commission (USNRC) hcensees® The parties i the TMI htigation, then, could not agree on which
of the federal (USNRC) regulations, or combinanon thereof, set the apphcable standard of care for
nuclear power plant defendants One of the October 1995 decisions speaifically found that USNRC s
rachation protection standards contained i 10 Code of Federal Regulanons, Sections 20 105 and
20 106 (1979) constituted the federal standard of care, rather than the USNRC s As-Low-As-
Reasonably-Achievable (AL ARA) regulanons * Sections 20 105 and 20 106 1n 1979 set 0 S rem as the
maximum yearly rachation exposure allowed for the general public *

The first October 1995 decision cited the fact that the USNRC, in adopung the AL ARA concept
had indicated the cniena were not 1o be considered “radiabion protechon standards * The court noted
the USNRC regulanons [Sectnon 50 36a(b)] expressly permit continued operation of a nuclear plant 1f
radianion releases nse above the ALARA levels, so long as they remain ‘ within the himats specified 1n
{Secton 20 106]) " The court was persuaded the specific dose regulations represent the considered
Judgment of the relevant US regulatory bodies on the appropnate levels of radianon to which the
general public may be exposed under all condiions, accident and normal operattons alike It said that
if jurors were to make the ALARA determination, then thas “results essent:ally 1n a neglhigence
standard ” Adopting ALARA as part of the standard of care would put junies tn charge of deciding
permissible racation exposure levels and, more generally, the adequacy of safety procedures at
nuclear plants Thus, the court observed, has been exphcitly reserved to the federal govermnment in
general and the USNRC specifically The count concluded s holding protects the public and
provides nuclear plant operators with a “defimtive standard by which their conduct will be measured

The appellate Court held that the duty of care owed to plaintiffs 1s measured by whether
defendants reieased rachatton 1n excess of the levels then permtted by Sections 20 105 and 20 106 as
measured at the boundary of the facihity, not whether each plainnff was exposed 1o those excessive
radianton levels The Court dechned 1n the first October 1995 decision to rule on whether federal law
controls other required aspects of plainuffs’ tort claims, such as causanon and damages because they
were not at 1ssue This decision thus defines only two elements of a neghgence cause of acnon the
duty and breach of duty

Inte TMI 67 F3d 1103 and 1119 (3d Cr 1995)

Sce e g Inre TMI Liug Cases Consol II (TMIII) 940 F 2d 832 (3d Cir 1991) cert den 303 L § 906 (1992
(recounting some of the comphcated procedural history of the TMI accident lingation)

Ibid at 859

67F3d 1103

See 10 Code of Federal Regulanons Secnon 20 1301 (1995) now setumg the annual pernussible exposure rate for the
public at 0 1 rem (1 mSv)
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Ten personal injury test cases are expected to go to tnal using this standard starung 1n June 1996
(Five each are to be selected by plaintiffs and defendants) As part of the causaton inquiry, each
plamnnff will have to demonstrate exposure to radiation during the TMI accident, as well as damages
Depending upon the outcomes of the ten test cases, subsequent determnations will be made on
whether to dismuss, try or settle the approximately 2,000 other pending cases

The second appellate Court decision released in October 1995 affirmed the niding of the lower
court granting TMI plaintffs the nght to attempt to recover pumtive damages from the pnvately-owed
plant operators * Plaintffs have asserted that defendants showed walful, wanton and reckless
mdifference to information concermng faulty plant equipment and design at TMI  Under the laws of
many US junsdictions (inclucing the Commonwealth of Pennsylvama where the TMI accident
occurred and whose tort law generally 1s being applied 1 the TMI cases), the function of pumnve
damages 1s to deter and pumsh egregious behaviour

Earher, the Supreme Court of the Umted States in the well-known case of Karen Sitkwood had
ruled that pumtive damages were not pre-empted by the pervasive federal nuclear regulatory regime 1n
all situations mvolving nuclear licensees ' The 1988 Price-Anderson Amendments Act made certain
changes to the earher statute to clanfy federal junsdichon in cases mvolving “public habihity actaons,”
and speafically precluded punitive damages 1n cases where the US Govemment 1s obhgated 10 make
indemmficanon payments In 1s October 1995 decision, the Thurd Circuit court found the 1988
Amendments were not intended to change the result the US Supreme Court had reached 1 Silkwood
(e g, by alienng the nature of tort claims, including Pennsylvama’s hustonc recogmnon of pumnve
damages as a form of hability) The October 1995 decision, nevertheless, emphasised the tnal court
has authonity to pnontise vanous claims 1f pumnve damages are awarded, so that the apphcable
hmtation on hability set by the Price-Anderson Act 18 not exceeded (In 1979, the limit was USD 560
million, with the first USD 140 million coming from mnsurance The hmut for power planis now is
about USD 9 bilhon, wath the first USD 200 milhon coming from 1nsurance)

The two October 1995 decisions were 1nterlocutory appeals that answered questons of law
certified by the lower court They merely set certamn parameters for future personal injury tnals Both
presage that the already complex and long tort htigation ansing from the 1979 TMI accident wall
continue for some tme 10 come

6 67F3d41119
T  Silkwoodv Kerr-McGee Corp 464U S 238 (1984) See Nuclear Law Bulletin Nos 37 and 38
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ADMINISTRATIVE DECISIONS

Finland

Decision on the Financial Prowvision for the Cost of Nuclear Waste Management (1995)

The Council of State Decision No 165/88 on the Financial Provision for the Cost of Nuclear
Waste Management has been amended m 1995 with regard to the detailed operauon of the Finmsh
Nuclear Waste Management Fund (see Nuclear Law Bullenn No 41) This Decision was made
pursuant to the 1987 Law on Nuclear Energy

The amending Decision No 1272/95 provides that the fund target for a particular facihity, which
15 essentially the assessed habihty (total, maximum habihity) for that facility less a propornon of
certain future costs, may be mamntained at a hugher level than wouid be required 1n the case of a
reduction 1n the assessed hability for that facility, provided that the licence-holder agrees The
licence-holder may withdraw 1ts consent  The Decision entered 1nto force on 20 November 1995

Germany

Recommendations of the Reactor Safety Comnmussion and of the Radwtion Protecion Commission
(1995)

In September and October 1995, the Reactor Safety Commission and the Radanon Protection
Commussion, both of which are consultative bodies 10 the Federal Mimster for the Environment
Nature Conservanon and Reactor Safety, 1ssuved recommendations on the site and on the nuclear
safety concept of the research reactor Munich It (FRM-I1} (Bundesanzeiger, 1996 No 26aj)

The research reactor Mumch 111s situated 1n a suburb of Mumich Because the site 15 1n a densely
populated area the hcensing procedure 15 a most sensiive maiter from both a legal and a political
pomnt of view

The recommendations of the Commissions summanse their appraisal by indicaung that the
concept of the research reactor meets the necessary safety requirements Details especially of
rachation protecuion and of the rachological protection of workers, will be assessed at a later stage of
the hcensing procedure
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United Kingdom

Privansation of the United Kingdom Atomic Energy Authority (AEA Technology) (1995)

The 1995 Atomic Energy Authonty Act, which came into force on 8 November 1995, contains
provisions which allow for the privatisation of a part, or parts, of the United Kingdom Atomic Energy
Authonty, (a statutory corporaton established in 1954) It was enacted with a particular view to
enabhing the privatisanon of the commercial division of the Authenty, known as AEA Technology

The Act grants to the Secretary of State of Trade and Indusiry the power to give the Authonty a
direction requining 1t to make one or more transfer schemes for the transfer o any person or persons of
such property, nghts and habihizes of the Authonty as are specified mn or determined 1n accordance
with the scheme The scheme requires the approval of the Secretary of State and the Treasury before
1t can take effect, and the Secretary of State has power to modify 1t before giving hus approval The
scheme may not provide for the ransfer of a nuclear site hcence granted under the Nuclear Installabon
Act 1965 (see Nuclear Law Bulleun No 33) or for the transfer of any freehold land compnsed 1n any
heensed nuclear site

On 9 February 1996, the Secretary of State directed the Authonty to make such a scheme by
11 March 1996 The scheme, which provides for the transfer of the property, nghts and hahhbes
compnsed 1n the commercial division of the Authonty to a company wholly owned by the Crown and
registered by the name of AEA Technology plc, was made on 7 March 1996 and 1s expressed to come
into force on 31 March 1996
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NATIONAL LEGISLATIVE AND
REGULATORY ACTIVITIES

Australia
Radiation Protection

Recommendanons and Standards on Radwation Exposures (1995)

In June 1995 Austrahan authonties (the Natonal Occupational Health and Safety Commission
and the National Health and Medical Research Council) adopled WO new IStruments pertaimng 1o
the hmtation of exposures to womzing rachanon. The first 1s enutled “Recommendations for Limiting
Exposure to Tomzing Radianon”, and the second 1s “Nanonal Standard for Liminng Occupanonal
Exposure to lomzing Racdiation” Both mnstruments are based upon the 1990 Recommendations of the

Intemnanonal Commission on Radiwological Protection (Publicauon No 60)

The Recommendanons istrument requures that occupational exposures musi not exceed 50 mSv
m a year and that the average annual exposure over any consecunive five year penod must not be
greater than 20 mSvy However, the mgulamrv amhnrnv for nrnmanrma] exposures has the discrenon

to make allowances for ¢xceptional circumstances and 10 e:ther permit an extension of the average
penod to ten years or to permut the annual 50 mSv hmat to apply 10 a maximum penod of five years

Public exposures are not to exceed 1 mSv 1n a year although occasional mgher exposures may be
allowed provided that the five year average does not exceed the 1 mSv hmat

With regard 10 protecton of the fetus, the Recommendanons staie that once a pregnancy 1s
declared by an employee, doses received by the fetus dunng the remainder of the pregnancy while the

employee 15 at work must be consistent wath the pubhc effective dose it

The Recommendations also address the case of volunteers recerving 10mzing radianon n the
course of medical research Such exposures must be jusufied by an ethics commuttee, the informed
consent of the volunteer must be obtained, and where the dose 1s of no benefit to the volunteer, 1t 1s
recommended that the dose limit not exceed 5 mSv 1n a year nor 1G mSv over five years Exposure (0
children should not exceed a cumulanve total of 5 mSv up to the age of 18 years and should be
permtted only 1f the research resulis cannot be obtained from adult studies and the consent of those
legally responsible for the child has been obtaned
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Austria

Regulanon of Nuclear Trade

Proposed Amendment to the Crinunal Code Concerming the lllegal Trade of Nuclear Materials
(1996)

The Federal Mmmstry of Justice has proposed an amendment to the Austnan Cnmnal Code
whach would provide law enforcement agencies with greater powers 10 counteract the mncreasing threat
of dlegal trade 1n nuclear matenals and substances

This amendment, 1f enacted, would make 1llegal a wide range of acuvities including the siorage,
transport, mmport and export of certamn nuclear matenals and substances Such matenals and
substances are broadly defined mm the amendment and they include certan technologies and
equipment A maximum sentence of three years impnsonment would apply to all offences except
where the 1llegal trading has increased the nsk that such matenals or substances would be used for
nuckear weapons, 1n which case the maximum penalty would be five years impnsonment Where the
offence causes the death of a person or entails a number of persons 1 distress, the penalty would be
5-15 years Where the offence causes the death of a number of persons, a sentence of 10-20 years or a
hfe-sentence wouid apply

The amendment was submitted to the Austnan Parliament in January 1996 1n the context of a
revision of the Crnminal Code

Belgium
Radwanion Protection

Implementing Decree for the Law of 1994 Concerming lomizing Radiation and the Federal Agency for
Nuclear Control

On 15 Apnl 1994 the Belgian Parltament passed a Law relanng 1o the protection of the public
and of the environment against the danger of 10omzing radianon and concemung the Federal Agency
for Nuclear Control (published in the Momiteur Belge of 29 July 1994) This Law abrogates the basic
Law of 29 March 1958 on the protection of ithe public agamst the danger of 1omzing rachanon (See
Nuclear Law Bulleun No 53) However, the provisions of thus Law will only enter into force upon
the 1ssuance of a Royal Decree 1ssued by the Cabinet of Mimisters, a Decree which has not yet been
promulgated

Several implementing Decrees with regard to the Law of 15 Apnl 1994 are 1n the course of being
prepared The pnncipal Decree deals with the revision of the Royal Decree of 28 February 1963
which uself contains general regulations for the protection of the public and of workers agamst the
dangers of 1omzing rachation The objecuive of thus revision 1$ to mcorporate the provisions of the
Decree of 1963, which Decree will later be repealed, nio the Law of 15 Apnl 1994 Ths revasion
Decree has already been approved by the Cabinet of Mimsters and has been sent 10 the Council of
State for 1s opmion Thas last step 1s an obhgatory pant of the Belgian legislanve process Thus
Decree 1s expected to become finahsed as a Royal Decree dunng 1996
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Brazil

Organisanon and Structure
Resolution of the National Nuclear Energy Commussion (CNEN) (1995)
By Resolution adopted on 21 August 1995, the Natonal Nuclear Energy Commission

— confimed the deaision of the President of CNEN to designate the Brazihan Institute for
Nuclear Quahty (IBQN) as an mdependent techmcal advisory body 1n accordance with
CNEN Decreec No 371/94, publhished 1n the Official Journal No 4 of 5 January 1995 (See
Nuclear Law Bulletin No 28), and

-~ approved, on a provisional basis, the quahty assurance programmes for the acquisiion
proposed fabncaton or the actual fabncatoon of all fuel elements

The obpective of this Resolution 1s 1o set forth the conditions required by the quality assurance
programmes for the acquisinon, proposed fabncaton or actual fabncanon of fuel elements used 1n
nuclear power plants This provistonal measure will apply together with other rules already adopied
by CNEN

Resolution Creattng Ten Techmical Comnuttees n Support of the Nauonal Counci for the
Environment (CONOMA)(1995)

The Nanonal Council for the Environment, established by Resolution No 5 of 9 October 1995
15 to be supporied from now on by ten permanent techmcal commitees 1n each of the special areas
over which it has junsdicton These commtiees are composed of members from vanous Brazilian
msnotunons

The role of the commitiees for energy and transport 1s to prepare and analyse proposals for power
programmes, 1mncluding nuclear power programmes

The mnsdicnon of these specific commttees extends to all forms of transport and energhy
{inctuchng nuclear energy), as well as to standards for the protection of the environment 1n the energy
sector  After analysis by the appropnate commitiee, the proposals are submitted for adoption by
CONOMA

Radiation Protection
Munisterial Order on Radiation Protection and Nuclear Safety (1995)

This Mimstenal Order No 1 of 25 August 1995 establishes a system of ceruficauon for all
laboratonies responsible for momtonng the radiabon exposure of persons working in nuclear reactor
mstallanons or 1n other installatons under the authonty of CNEN

The Order, which came mto force on 4 October 1995, provides that each certificate will be 1ssued
by the CNEN Insttute for Radration Protection and Dosimetry (IRD) The certificate will be obtained

upon apphcanon therefor (o the IRD The applicabon must be accompamed by documents venfyving
the legat siatus of the apphcant and ns guahficanons, and the Institute 1s to assess each apphcaton on

74



the basis of pre-determined critena A certificate, once 1ssued, 1s vahd for a penod of three years
except where the cerificate holder no longer meets the critena requared for cernficaton

Transport of Radivactive Materials
Munisterial Decree Concerning Transport by Inland Waters (1995)

This Miisienal Order No 11, dated 11 March 1995 (published m the Official Journal on
21 September 1995) regulates the transpont of dangercus matenals 1n navigable inland waters The
defimtion of dangerous matenals corresponds 1o that given in the Code of Transport of Dangerous
Matenals of the Intemanonal Mantime Orgamsaton It 15 to be noted that this Code classifies
radioactive matenals (class 7) as dangerous matenals

By therr very nature such matenals are subject to a senes of mandatory requirements, depending
upon the case, either a simple declarauon, a notficabon or an authorisanon will be required
However, 1n all cases full and accurate information on the matenals transported must be provaded

Regulanon of Nuclear Trade
Law Relanng to the Export of Sensitive Goods and of Consequennal Services (1995)

Law No 9 112 of 10 October 1995 governs the export of goods deemed to be sensiove  Such
goods, according to its provisions, nclude military equipment, articles which have more than one use
and those which are used 1n the nuclear, chemical or biological fields

Goods belonging to the nuclear field (and deemed sensiuve from the point of view of the non-
prohferauon of nuclear weapons) are covered 1 a very broad manner, from equapment used 1n nuclear
mstallatons to actual radioactive matenals

The Law provides for a system of export control for such goods by requinng the presentation of
documents indicating whether all goods to be exported are for provisional or end use The Law also
establishes an mterdepartmental Commssion for the export control of sensiive goods The
Commussion keeps an up to date lising of goods deemed to be sensinve 1n order 1o assure efficient
control, and applies admimstrative sanchions 1n cases of falure to comply with the provisions of the
Law The sanctions may take several forms, ranging from a simple warning to suspension of export

nghts
Denmark

Radwation Protection

Orders of the National Board of Health amending previous Orders on the Medical Application of
lonizing Radiation {1995)

In 1995, the Natnonal Board of Health 1ssued seven Orders concermng the medrcal apphicathon of

1omzing racianon These Orders, all of which amended exising Orders of the Nauonal Board of
Health, were made 1o take 1o account the provisions contamned mn Council Directive 93/424EEC of
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14 June 1993 regarding EC Ilabeiling of medhcal devices The citanon of the seven Orders are as
follows

— National Board of Health Order No 18 of 12 January 1995 This Order amends Order No 59
of 20 February 1978 (see Nuclear Law Bulletn No 25) concermng medical therapy X-ray
installasons with voltage not exceeding 50 kV (skin therapy),

— Natonal Board of Health Order No 19 of 12 January 1995 Ths Order amends Order No 60
of 20 February 1978 (see Nuclear Law Bullein No 25) concermng medical therapy X-ras
nstalianons with voltage above 50 kV but not exceeding 400 kV (deep therapy),

— Nanonal Board of Health Order No 20 of 12 January 1995 This Order amends Order
No 319 of 23 May 1991 (see Nuclear Law Bullenn No 50) concermung accelerators for
rachotherapy with energies from 1 MeV up to and including 50 MeV,

— Nauonal Board of Health Order No 21 of 12 January 1995 This Order amends Order
No 464 of 25 September 1980 concermng larger dental x-ray installanons,

— National Board of Health Order No 22 of 12 Januwary 1995 This Order amends Order
No 493 of 8 September 1977 (see Nuclear Law Bulletin No 25) concermung equpment for
mtra-oral dental X-ray mstallanons with voitage not exceeding 70 kV, as previously amended
by Order 36 of 25 January 1993,

— Natonal Board of Health Order No 23 of 12 January 1995 This Order amends Order
No 217 of 29 Apnl 1977 (see Nuclear Law Bulleun No 22) concermng dragnostic medical
X-ray wnstallanons, as previously amended by Order No 286 of 20 May 1988 (see Nuclear
Law Bullenn No 45),

— Natonal Board of Health Order No 24 of 12 January 1995 Ttus Order amends Order
No 485 of 18 November 1985 (see Nuclear Law Bulletin No 39) on the use of unsealed
rachoactive sources 1n hospitals, Iaboratones, eic , as previously amended by Order No 1135
of 15 December 1992 and Order No 548 of 23 July 1993

The Nancnal Board of Health also 1ssued Order No 918 of 4 December 1995 on the use 1n

Denmark of sealed racdioacuve sources 1 industry, hospitals, laboratones, etc  Thus Order apphes
both to an incividual source and 10 an apparatus contasmng a sealed source

Germany
Radwacnve Waste Management
General Muung Ordinance Implementing EC Directives (1995)

The Federal Mimstry for Economy, 1n concurrence with the Federal Minusters of Labour and
Social Affairs and of Traffic, 1ssued on 23 October 1995 an Ordinance concerrung all aspects of
mimng achivites (General Mimng Ordinance)} (Bundesgesetzblatt, 1995, 1, p 1466)

The Orndinance establishes a framework for safety and health protection with regard (0 muming

activities, inclucing underground storage It therefore apphes directly to underground radioactive
waste repositones
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The Ordinance 1s the nasonal implementation mechamsm for the following EC Directives

— Drrective 89/391/EC of 12 June 1989 (O JE C No L 183),

— Darective 89/655/EC of 30 Nevember 1989 (O JE C No L 393),
— Direcive 89/656/EC of 30 November 1989 (OJE C No L 393),
— Darecuve 92/58/EC of 24 Yanuary 1992 (O JE C No L 245)

— Darecove 92/91/EC of 3 November 1992 (OJEC No L 348),
—  Direcave 92/104/EC of 3 December 1992 (O JE C No L 404)

Transport of Radioactive Materials

Ordinances on the Transport of Dangerous Goods by Road Raiiroad, Sea and Inland Waterways
(1995-1996)

The Federal Mmuster of Traffic 1ssued a senes of Ordinances 10 amend the Ordinances on the
Transpertation of Dangerous Goods by Road, Railroad, Sea and Inland Waterways (Nuclear Law
Bulletin Nos 16, 23, 25, 36, 47, 48, 55) The amendiments aim at adapung the respective Ordmmances
to the revised texts of intematicnal regulahons, as e g the Intemanonal Mantume Code for Dangerous
Goods (IMDG Code) or the 1995 Regulanon on Transportation of Dangerous Goods on the Rhune
(ADNR) The amendments cover all kinds of dangerous goods mcluding radroacnive substances
These Ordinances are the following

Transport by road Fafth Ordinance to amend the Dangerous Goods Ordinance — Road of
18 July 1995 {Bundesgeseizblati, 1995, 1, p 1021)

Transport by ratlroad Fifth Ordinance to amend the Dangerous Goods Ordinance — Ralroad of
15 December 1995 (Bundesgeseizblatt, 1995,1, p 1847),

Transport by sea Second Ordinance to amend the Dangerous Goods Ordinance - Sea of
24 August 1995 (Bundesgesetzblar, 1995, 1, p 1074)

Special regulatons apply to the transportanon of dangerous goods on board of roll-on/rofl-off
ships 1n the Baltic Sea and on board of fermes 1n the North Sea  The legal basts for the ransportation
of dangerous goods onr ro/ro ships 1n the Baluc Sea 1s a Memorandum of Understanding sighed mn
Helsink1 on 23-26 August 1994 Dby Germany, Denmark, Fmland, Poland and Sweden
{(Bundesanzetger, 1995, No 151 p 8890} Germany also applies the Memorandum also to ferry
traffic between 1ts mamnland and 1ts 1slands 1n the North Sea The Memorandum takes mnto account
the recommendatons of the Intermanonal Mantime Orgamsaton (IMDG-Code), the International
Regulaiion on the Transport of Dangerous Goods by Ral (RID) and the European Agreement
concemng the International Carnage of Dangerous Goods by Road (ADR)

Transport by inland waterways First Ordinance to amend the Dangerous Goods Ordinance —
Inland Waterways of 18 January 1996 (Bundesgeserzblatt, 1996, 1, p 45)

Regarding the transponanon of dangerous goods on the Rhne and the Moselle nvers {Nuclear
Law Bullenin No 55), an Ordinance of 20 December 1995 (Bundesgesetzblait, 1995 11, p 1058) gives
effect to annexes A, B 1 and B 2 of the ADNR and the respecnve regulations segarding the Moselle
River as revised on 18 May 1995 and 15 November 1995 respectively by the competent mtemational
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Rhine and Moselle bodies The date of entry mnto force for the Rinne River s 1 January 1996 and for
the Moselle Raver 1s | July 1996

Regulations on Nuclear Trade
Ordinances to amend the Foreign Trade Ordinance (1995)

The Ordinance to amend the “Export List” — Annex AL to the Foreign Trade Ordinance - of
17 February 1995 was published in Bundesanzeiger, 1995, No 110a, p 24 Section O of the hst
enumerates nuclear matenal, installahons and equipment which are subject to the special regime under
the Foreign Trade Ordinance and the Foreign Trade Act

The Ordinance of 17 February 1995 10 amend the Foreign Trade Ordinance (Bundesanzeiger
1995, No 104, p 6165) amends the regulatrons regarding the export of goods with dual use character,
and at the same nme implements the EC Council Regulanon No 3381/94 of 19 December 1994
(OJEC 1994, No L 367, p 1) The export of dual use goods 1s now govemed 1n general by EC
law This means that for the first ime there 1s a Joint approach (o thus 1ssue among the fifieen member
States of the EU, thus provicing far-reaching mtemational harmomsaton of the respecuve foreign
trade laws However, Ihere are sull fields of natonal discrenon The EC regulatnen 1s himited 1o the
export of dual use goods m the form of hardware Member States are free 1o extend that control o
software also The new Section 4b of the amended Ordinance alse establishes a hcensing requirement
for the export of dual use software

Based upon that Ordmnance, the EC Counci) Regulanon as amended (OJE C 1995 No L 90

p 1), and the EC Councii Decision of 19 December 1994, as amended (O JE C 1994 No 367

p 8 1995, No L 90 p 2) the Federal Expont Office 1ssved general heences regarding the export of

goods with dual use character, namely general hcences Nos 11, 12 13 and 14 of

1 June 1995 (Bundesanzeiger 1995, No 114, p 6704 et seq) The said heenses provide for special

condnons 10 be met 1n the case of expont of dual use goods hsted in Secuon O of the Export Last
{nuclear matenal, msiallations and equmpment including the respective software)

The Thirty-seventh Ordinance 10 amend the Foreign Trade Ordinance of 1 December 1995
{(Bundesanzeiger 1995, No 230, p 12253) provides for addizonal regulations especrally m the
procedural sector 10 harmomise the Foreign Trade Ordinance with EC law It covers in pariicular the
import régmme of the European Union

Two Ordinances of 1 and 19 December 1993, respectively, amend the Impornt List — Annex to the
Foreign Trade Act — (Bundesanzeiger, 1995, No 230, p 12253 and No 245 p 12981) The
Ordinances also ensure consistency with catena established under EC Law

The dissolunon of the Co-ordinahng Commitiee for East-West Trade Policy (COCOM) entailed
changes to the national foreign trade legislabon Necessary amendments were provided for in the
Ordinance 10 amend the Foreign Trade Ordinance of 17 February 1995
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Hong Kong’
Radwanon Protection
Regulation on lonizing Radiation (1995)

This Regulaton amends the prnncipal Regulation providing for the effective protecnon of
workers operating wradiating apparatus from 10mzing rachanon A number of techmcal amendments
are mtroduced, and the hst of persons who may operate irradiating apparatus 18 extended to cover the
following chagnostic radiographers, therapeutic raciographers, registered dennsts, and dental surgery
assistants

Indonesia

Environmental Protection

Decree Requiring Environmental Impact Studies for the Construction and Commissiomng of Nuclear
Power Plants (1994)

Decree No 445, made by the Drirector-General of the Nanonal Atomic Energy Agency (BATAN)
provides for the applicanon of Regulation No 51 concermng environmental impact studes (1993),
and of Decree No 14, made by the Mimstry of the Environment, concerming Guidehnes for the
preparation of such studies (1994)

The Decree, made on October 24, 1994, provides that such environmental impact studies are
required for the construcuon and commassionng of nuclear reactors having an energy output of more
than 100 Kwt

Decree Requiring Environmental Impact Studies for the Construction and Commussioning of Nuclear
Installations Other than Reactors (1994)

Decree No 447, made by the Director-General of the Nanonal Atomic Energy Agency (BATAN)
provides for the application of the same instruments as does Decree No 445 However, this Decree,
which was also made on October 24, 1994, concerns nuclear mstatlanons other than nuclear reactors
The Decree provides that environmental impact siudies are requured for the following installanons

— a nuclear fuel fabricanen facihity having an annual production capacity of more than 50 fuel
elements,

— aradioactive waste mnstallation,

— an rachator installanon which has radianon sources with an activaty level of more than
1 850 TBq (5000 Ci), and

~ all rachoisotope production facihnes

*  This note has been taken from the International Digest of Health Legislanon Vol 46 (4) 1995
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Decree on the Technical Guidelines for Environmental Management and Monitoring Procedures
(1994)

Decree No 446 of 24 October 1994, made by the Director-General of the Nauonal Atomic
Energy Agency (BATAN}, requures the applicanon of Decree No 12 of 1994, made by the Minuster of
Siate for the Environment, 10 activities or projects 1n the nuclear field which are not expected to have
sigrficant impacts upon the environment  Such activiies or projects are required to put into place
environmental management procedures and environmental momtonng procedures in accordance with
the conditions specified in relevant regulations

These procedures are required for the construction and operation of the following types of activity or
project

— anuclear research reactor having an energy output of less than 100 KW/th

— a nuclear fuel fabncation facility with an annual production capacity of less than 50 fuel
elements,

— an wrrachator nstallanon having a racdanon source with an acuvity of less than 1 850 TBq
(5000 Cy),

- exploranon of nuclear minerals,

— a rachoisotope laboratory, type A and B

Latvia

Radiation Protection
Draft Regulanion for Protection Against Iomzing Radiation

s Regulation, which 1s currently being drafted 1n Latvia and which deals with radiation
protechion, will be made pursuani to specific provisions of the Law of Radiauon Protecthon and
Nuclear Safety of 1 December 1994 (the text of thas Law 1s reproduced 1n the Supplement to Nuclear
Law Bulletin No 55)

Thas Regulation will be made under Sections 2 and 4 of the 1994 Law winch clearly refer 1o the
“specific requirernents for 1omzing rachanon facihihes” made by “Cabinet of Mimsters regulations

The scope of this draft Regulaton 1s very broad and covers numerous activities manufacturing
umport, export, transportanon, trade and use of all rachoacthve substances and sources of 10msing
rachation 1n excess of 5 keV

The purpose of thus Regulation 1s to protect the public, workers and the environment against the
harmful effects of 1omzing radiation comng from any source and to ensure the safe use of radiation
sources

The draft Regulanon will establish a system of radianon safety and protection which will be
govemed by the competent authonties through the issuance of hcences and through nspection
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procedures The competent agencies 1 this regard are the Radiation and Nuclear Safety Inspectorate,
the Environmental Health Centre and the Radtology Centre

Chapter XV of this draft regulabon deals specifically with the early notificaton of nuclear
acadents The provisions of this chapter take into account the 1986 JAEA Convention on Early
Nouficanon of a Nuclear Accident as well as the general requirements of the European Commission
and those of bilateral treanes 10 which Latvia 1s a party

The Cabinet of Ministers will make this regulation in the fall of 1996

Draft Regulation on the Issuance of Licences for Activities with Radioactive Substances and Other
lomizing Radianion Sources

This draft Regulanon will be made pursuant to Sections 6, 7 and ¢ of the Law of 1994 on
Radiation Protechon and Nuclear Safety These three Sections provide that “the Cabnet of Mimmsters
shall establhish the procedure by which licences for activities with 1omzing radiatbon sources are 10 be
1ssued’ , and “for the 1ssuance of special hcences for 1omzing radianion facihnes of state sigmficance™

The purpose of this draft regulanon 1s to estabhish stnct control over all achvities involving
radioachive substances or other 1omzing rachation sources The following authonues are empowered
10 1ssue hicences

~ the Environmental Health Cenire of the Mimsiry of Welfare for medical apphcahons with the
exception of X-ray equipment,

— the Radwlogy Centre of the Minustry of Welfare for X-ray equupment,

— the Expon-Impont Control Department of the Latvian Development Agency for the export,
wmport and transit of nuclear matenals, and

— the Rachation and Nuclear Safety Inspectoraie of the Mimstry of Environmental Protection
and Regional Development for all other activitics

To obtain a hcence, the apphcant must complete a special declarauon form which, accompamed
by a number of other documents, will be venfied by the appropnate authonty Once 1ssued, hicences
are vahd for a penod of three years However, a hicence may be revoked for a violation of 1ts terms
Upon expiration of the term of a licence, renewal 1s not automanc, rather, the hicensee must make a
new apphcation

The Cabinet of Mimsters 1s expected to make this regulation 1n the summer of 1996
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Portugal

Orgamsanon and Structure
Reorgamsation in the Nuclear Sector (1995)

Decree-Law No 296-A/95 of 17 November 1995 deals with a new disinbution of tasks and
responsibiites in the public service under the new Portuguese Government

Dunng the reachng of this Decree-Law, two changes 1n the nuclear field were mndicated

— the Technelogy and Nuclear Insuitute (ITN), created by Decree-Law No 324-A/95 of
30 December 1994 had been under the junsdichion of the Mimisiry of Planming and State
Admimstranon (see Nuclear Law Bulletin No 55) From now on thas Insutute wall be under
the authonty of a new Mmstry created by this Decree-Law, the Mimsiry of Science and
Technology,

— the General Directorate for Energy, created by Decree-Law No 548/77 (see Nuclear Law
Bulleitn No 22 and No 353) and the Nanonal Insttute of Industnal Engineenng and
Technology, both of which had been under the junsdiction of the Mimstry of Industry and
Energy, have now becn transferred to the authonty of the Mimstry of Economic Affairs

Spain
Orgamisation and Structire

Royal Decree Modifying the Structure of the Nuclear Safety Council (1995)

The Nuclear Safety Council, which was estabhished by the Law of 22 Apnl 1980 (see Nuclear
Law Bulletin No 25), has already undergone a re-orgamsanion pursuant 1o the Royal Decree of 1989
(See Nuclear Law Bulleun No 30 axd No 44) This new Decree, No 2209/1965 of
28 December 1995, introduces a further modification to the Councail’s estabhishing legislaton

The modificauon deals essennally wath the struciure of the Council  New areas of management
have been created and placed under uts authonty Furthermore, the tasks assigned to the general
Secretanat have been redefined The most sigmficant change concerns the Techrucal Darectorate
which has been placed under the direcnon of the generat Secretanal In fact, the Technical Drrectorate
has been totally restructured into several smaller davisions, each relanng to a specific subject such as
nuclear reactor control, the nuclear fuel cycle, rachanon protection, eic  As a consequence certain
other daivisions have been elimmated

Ttus enactment published in the Official Journal on 12 January 1996 came 1into effect the day
following 1ts pubhcanion
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Uruguay
Radation Protection
Provisions relatng to Radiological Emergencies and to Radiation Control {1996)

Law No 16 736 of 5 January 1996, which approved the national budget for the 1995-2000 term
of government in Uruguay, contams two articles relanng to romzng rachanon

Section 299 creates a control and assistance plan for radiological emergencies throughout the
entire country In connection therewith, a special iterventon group has been established to respond
to such situations and has been given the necessary human and logistical resources to do so

Section 302 establishes a dosimetry service for persons who are exposed to 10mzing rachaton It

also designates the Nanonal Nuclear Technology Directorate as the authonty with junsdichon to
accredit and regulate this service and to obtain all necessary informatnon with respect thereto
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INTERNATIONAL REGULATORY
ACTIVITIES

European Union
Resolution of the European Parliament on the European Umion Energy Policy (1995)

On 10 October 1995, the European Parhament adopted Resolunon No C 287/37, having regard
1o both the Green Paper of the European Commssion (EC) enntled “For a European Umon energy
pohicy” (COM(94)0659-C4-0026/95) and to its own resolution of 12 March 1992 on the common
energy policy (OJE C 94 of 13 Apnl 1992)

The purpose of this Resolution 1s 1o set out the long-term policy of the EU n the field of energy,
to specify the manner 1n which 1t relates to the pohicies of Member States and to set forth the areas
where there 1s a need for convergence

By tns new Resolution, Parhament has emphasised the three objectves of the European energy
policy secunty of supply. compentive pnices arkl protection of the environment Moreover, 1t calls
upon the EC 1o negonhate arrangements with banking establishments to provide advance funding for
€nergy saving measures

By the terms of this Resolunon, the EC 1s called upon 10 promote research 1n order to increase
the safety of nuclear energy by a vanety of means the development of “new advanced nuclear
reactors”, the safe processmg of racicachve waslte, the re-use of fuel (mox fuel), helping the countnes
of Central and Eastem Europe to develop an energy development plan with a view 10 opumising the
sources of electncal power; and the promotion of research 1o the health effects of radianon
exposure on human populations

Emphasis 1s also placed upon the need 1o draw up common European safety standards for nuclear
power stations 11t the EU, to estabhish gmidehnes on safety reqmrements for power stanons for which
the EU intends to grant loans, and to develop a strategy for the management of nuclear waste
Furthermore, co-operahon with the Russian Federanon and the countnes of Central and Eastern
Europe needs to be strengthened In this regard, the Parhament calls for an ambinous programme of
applying Western safety standards to the nuclear power stanons of the East

On the other hand, the Parhament 1s very aware of the need 10 inciude the cost of environmental
protecuon 1n the pnce of energy production and suggests the possibihity of mnsntuiing an energs tax
that would apply equally to fossil fuels and to nuclear energy The Parhament also calls upon the
Commssion to take an active part in the Oslo and Pans Commission (OSPAR) on the decision-
making procedure for the dismanthng of off-shore installaions The Commssion ought, therefore to
promote the major prncples of environmental protection, safety and secunty, and energy efficiencs



The Parhament recogmses the contribution of nuclear energy to the reduction of CO, and
confirms the responstbility of States 1 makang themr own choices of energy sources, choices which
must take nto account the environment and the objectives agreed to at Rio de Janewro (1992) and at
Berlin (1995) with regard to gaseous emissions It has confirmed therefore, that decisions concermng
the siung of nuclear power plants rests, in the final analysis, wath the national authonties
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AGREEMENTS

BILATERAL AGREEMENTS

Austria—Germany

Agreement on the Exchange of Information and Expenience in the Field of Radation Protection
(1994)

The Govemments of Germany and Austna have decided to conbinue the Agreement made by the
German Democranc Repubhic and the Repubhc of Ausina on the exchange of informanon and
expenence mn the field of radranon protection, which entered mto force on 3 May 1988 (pubhished in
the Bundesgestzblatt 1995, 11, p482) This Agreement has been amended 10 take into account the
reumficanon of Germmany 1n 1990 (see Nuclear Law Bulletin No 46)

The Agreement contans five articles and one annex It applies 1 respect of nuclear installations
and acbvities that are defined 1n Article 1 of the 1986 Convention on the Early Notificabon of a
Nuclear Accident

The Paruies to the Agreement are to meet, 1n pnnciple, once a year to exchange informaton
However they may alsc meet under special circumstances, 10 discuss general developments 1n the
peaceful utthsation of nuclear energy, particularly with regard to the methods and results of radiation
proiechon mechamsms The Agreement provides, moreover that the Parties will keep each other
informed of the state of their respechive nuclear installahons They are equally obhiged to noufy each
other, directly and 1mmedchately, of any muclear acoydent and of any mcrease in the levels of
rachoactivity wathun therr terntones

Thus revised Agreement, of unlimited duraton, entered 1mo force on 1 December 1994

Brazil-India

Memorandum of Agreement or Co-operation in the Freld of Nuclear Energy (1996)

On 27 January 1996 the Nauonal Nuclear Energy Commission of Brazil and the Atomic Energy
Commssion of Incha signed a Memorandum of Agreement for co-operation on the peaceful utbsation
of nuclear energy This Memorandum reflects the desire of both Parties to place more emphasts upon
the exchange of research informanon between their two counines 1n this area except for confidential
mformanon obtained with the collaboration of a thard party

The Parties have chosen the following subjects as their marn pnonties nuclear safety, radiation

protecthion, research and development on the thonum fuel cycle, food 1rracdhanon nuclear lechmiques
for agniculture and mechcine and other areas of common interest
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Brazil-United States
Protocol to Extend the 1984 Science and Technology Co-operation Agreement (1994)

On 21 March 1994, Brazil and the Umnted States signed a Protocol for the purpose of amending
and extending their Science and Technology Co-operanon Agreement (including nuclear technology)
which had been signed on 6 February 1984 and which had come mnto force on 15 May 1986 This
Protocol extends the term of the Co-operanon Agreement until 15 November 2001, at whach iime the
Agreement will be automatically renewed for successive five year periods, unless one of the Parties
decides to termmate the Agreement

The provisions contained n the Agreement remawnn unchanged The co-operation sull extends to
the fields of agnculture, health, space and all of the scientific and techmcal fields that the Parties may
wish to include However, the Protocol introduces two new supplementary annexes, one relating to
mntellectual propenty and other to secunty and confidennahty of information

Thus Protocol entered mto force in Brazil pursuant to Decree No 189/95, pubhshed in the
Offictal Journal of 18 December 1995

Bulgaria—-United States

Agreement for Co-operation in the Field of Peaceful Uses of Nuclear Energy (1996)

Ths Agreement, which was signed on 21 June 1994 1n Seofia and which entered mio force on
29 March 1996, provides for trade 1 major nuclear commodities such as nuclear matenal, reactors
and major nuclear reactor components The Agreement will have a duration of thirty years

Canada-Slovenia
Co-operation Agreement in the Field of Peaceful Uses of Nuclear Energy (1995)

Slovema and Canada, both being Parttes to the Nuclear Non-Prohiferation Treaty of 1968, have
concluded an Agreement to strengthen their co-operaticn 1n the nuclear field This Agreement covers

all aspects of the development, utithisanon and explotation of nuclear energy for peaceful purposes
The Agreement provides specifically for

— the exchange of technical informanon this includes research and development, health, nuclear
safety, protection of the environment and technology transfer;

— the supply of nuclear matenals and equipment (as further descnibed 1n annexes B, C and D to
the Agreement),

— the carrying out of research and development projects with respect to the unhsanon of nuclear
energy 1n indusiry, medicine and agnculture, and
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— the promouon of training, assistance and services, including the exchange of experts

This Agrecment alse contains provisions ensunng the cenfidennaluny of the informauon
exchanged The authonues of both Pares (the Sloveman Nuclear Safety Admimstration and the
Canadian Atomic Energy Control Board) have already signed an admimstrative arrangement in this
regard

The Agreement was ranfied by Slovera on 30 January 1996 and was pubhished 1n the Official
Gazette No 3/96 on 16 February 1996

China—Korea

Co-operative Agreement Concerning Peaceful Uses of Nuclear Energy (1994)

This Agreement was made between the Republic of Korea and the People s Republic of China on
31 October 1994 Under the terms of thas Agreement, co-operation 1n the peaceful uses of nuclear
energy covers a very broad scope Besides the key areas of rachanon protection nuclear safety and the
management of radioactive waste, the co-operation includes the exchange of scientific and technical
mformation, the exchange and tramng of saiennfic and techmcal personnel, the preparanon of joint
stuches 1n the fields of sciennfic research and development, and the carrying out of research and
development progects to pursue the applicanons of nuclear energy 1n agnculture, medicine and other
areas

Nuclear matenals, equpment and technology covered by thas Agreement may not be used for the
producuoen of nuclear weapons or explosive devices of any kind The Parties have provided that this
commiment shall be subject 10 IAEA mspection by means of non-prohferanon agreements

The Agreement permits the transfer of nuclear matenals, equipments and technology to a thurd
Party, provided that the Parties have first consulted and indcheated, in wnting, their agreement 1o such
transfer Furthermore the thurd Party will be required to sansfy a senes of express conditions, such as
that the matenal, equpment and technology will only be unihsed for peaceful purposes that there will
be no further wransfer 10 another third party, and that the physical protection of nuclear matenals will
be assured by a regime confoerming to the requirements set out 1n the co-operalive Agreement

Two annexes form part of thus Agreement, annex A contains a hsting of defined general terms
used 1n the Agreement wiile annex B contains a hsting of defined techmeal terms

The Agreement which entered into force thirnty days after it was signed, will remain 1n effect for

a penod of thanty years and will be automabcally renewed for successive five-year peniods unless
terminated by enther Party s1x months pnor to the end of any such penod
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European Commission—-Russian Federation and the Ukraine’

Comments on the Provisions of the Two Memoranda Dealing with Nuclear Third-Party Liability
(1995)

Improving safety m the nuclear power plants of Central and Eastern Europe 1s ligh on the hst of
pnonnes of the European Umon and led, m the case of Russia and Ukraine, to the adopuion of
Regulations Nos 2157/91 (of 15 July 1991) and 2053/93 (of 29 July 1993), providing for techmcal
assistance from the Commission

Implementanon of the assistance programme was, however, lhindered by shertcomings m the
fegal rules on nuclear hability 1n the two beneficiary States Neither Russia nor Ukraine are Parties to
the mtermanonal conventons on such habﬂuy, and the legal unccrtmnty m a field mvolving such

SErous ]JUU;lll.ld.l COIDAJUTTIVLY t.uawuldgcu I:.mupcau buppucm Ul Ulll.l.lplllClll d.llu SETVICES llUlll
entermg this new market

Following the example of the Agreement concluded between the Russian Federaton and the
Umted States in December 1993, the European Commussion decided to enter into discussions to settle
this dehicate matter The Member States and the European nuclear industry were consulted on a
regular basis

Negotatons lasung more than a year were needed to reach agreemenl on the two Memoranda of

Ullut:rawunug UL ucl.wucu l.llC \..Ulllllll&blull 4uu l\l.lbbl.d, SIEIICU on [-l l."t:Ull.ldly 177.) alil I.llC UUICI

between the Commission and Ukraine, signed on 23 Ociober 1995

In both cases, the prnnciple adopted 1s that Russia (Article 7) and the Ukraine (Article 6) will
compensate the Commission or 1ts contractors for third-party claims brought agaimnst them, except 1
cases of premeditated fault or gross neghgence

The wording of the two Memoranda 1s very similar although the Memorandum signed with
Ukraine does offer somewhat increased protecton for those involved

Ukraine has waived all nghts of recourse as regards matiers of contractual hability (Arucle 6 2),
this having been expressly excluded m the Russian Memorandum

The defimnon of nuclear maident has been developed 1n the Ukraiman Memorandum (Article
6 3) on the basis of the wording used n the Pans Convenuon of 29 July 1960 except that “10msing
rachattons emitted by any [other] source of radianon 1nside [a nuclear] mstallation” have not been
mcluded as a possible cause of damage

The Memorandum ap\.-\..lﬁ\,s {ha{ the pm'v"i510ﬂ5 on nuclear thard paﬂ}' habih{y and thermr
application are irrevocable until the Vienna Convention 1s transposed into Ukraiuan national faw

(Arucle 6 7)

Finally, the protection afforded contractors extends to claims by customers (Arncle 6 9)

*  This note has been kindly prepared by Mr R Tnicot of the European Commussion
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The wmprovements mtroduced nto the Ukramuan Memorandum notwithstanding, both
Memoranda reflect the same pragmatic approach adopted by the Commuission Lo the difficulties of the
European nuclear industry Given the hmits inherent 1 this type of document, the first reaction of
nuclear operators appears favourable

Euratom—United States’

Agreement for Co-operation in the Peaceful Uses of Nuclear Energy (1996)

The Agreement, signed on 29 March 1996, entered into force on Apnl 12, 1996 by exchange of
diplomatic notes between the US Department of Siate and the European Commuruty The Agreement
has a term of thiny years and shall continue 1n force thereafier for addinonal penods of five years
each Ether Party may terminate the Agreement at the end of the tmnial term or at the end of am
subsequent five year penod

=

This new Agreement provides a framework for the sale of nuclear matenal and equipment
between the US and Europe It follows a previous Agreement that provided for a similar framew ork

and which expired on 31 December 1995 afier a thurty-five year term

France—Germany
Joint Recommendanions on the Safety of Future Nuclear Power Plants (1995)

In a Joint Statement 1ssued on 6 June 1989, the Governments of Germany and France declared
their close co-operaton 1n the field of nuclear safety The Governmenis have entrusted a French-
Gemman Steening Committee (DFD) wath the task of siudying the possible harmorusanon of nuclear
safety standards i both counines and of establishing a common philosophy with regard 1o the safety
of future nuclear power plants

Prior to this arrangement, the Gemman Reactor Safety Commussion (Reakror-Sicherheirs-
Kommussion-R5K) and the Groupe permanent chargé des reacteurs nucleaires (GPR) had started to
draft safety siandards for future nuclear power plants The mmtial result of this joint undertaking 1s
reflecied 1n a jount Recommendanon, dated 25 May 1993 and ennitled “GPR/RSK Proposal for a
Common Approach to the Safety of Future Pressunsed Water Reactors”

On 20 December 1993 the French-German Steenng Commutiee asked RSK and GPR 10 continue
theirr work, taking nte account vanous proposals which had been made by the nuclear industries of
therr respecnive countnes
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Beiween the United States of Amenca and the European Atomic Energy Commumty by Mr Lennarts
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In June 1995, this work resulted 1n the 1ssuance of “Joint Recommendations of RSK and GPR on
Safety Standards for Future Nuclear Power Plants with Pressunsed Water Reactors”  These
Recommendatons, divided mnto five chapters, address the following 1ssues

— system design and probabihistic safety assessment,

— ntegnty of the pnmary circut,

— external nsks,

— radiological consequences of reference and low pressure reactor core meltdown, and

— severe accidents

An Enghsh version of these Recommendations 15 reproduced 1n Bundesanzeiger 1995, No 127,
p 7452

Germany-Lithuania

Agreement on Mutual Assistance in the Case of a Disaster (1996)

The Agreement of 15 March 1994 between the Federal Republic of Germany and the Republic of
Lithvamma on mutual assistance 1n the case of a disaster or senous accident was ranfied by Germany
pursuant to the Federal Law of 12 January 1996

The Agrecment consists of sixteen articles It covers a broad range of disasiers or senous
accidents, including nuclear accidents and radiological emergencies  Article 4 deals particularly with
measures to be taken 1n snuanons mvolving fires, the procedures for providing technical assistance,
and specific types of assistance for racdwological and chermcal hazards

Moreover, the Agreement contains provisions for the supply of cross-border assistance and the
costs and compensation for damage suffered

This Agreement will reman 1n effect for a peniod of unliimited duraton, but may be terminated
by either Party upon giving six months nohce thereof to the other Party

Germany-United States

Agreement on Co-operation and the Exchange of Information in the Field of Nuclear Safety
{1995)

On 19 October 1995, the German Mimster of the Environment, Nature Conservaton and
Reactor Safety and the Umted States Nuclear Regulaiory Commission (USNRC) concluded an
Agreement on co-operation and exchange of mnformanon in the field of nuclear safety (pubhished
the Bundesgesetzblan, 1996, 11, p 259) This Agreement, contamrnng mne articles and two annexes,
extends the ongoing co-operaion between these two countnies which was estabhished by Agreements
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made 1 1975 and 1981 (See Nuclear Law Bulleun No 28) Its duration will be for a penod ot five
years and it may be extended for a further pencd Pursuant to Aricle 9 the Agreement entered 1nto
effect upon the date of signature

As set out 1 Article 2, the Agreement covers all forms of information exchange, mcludmg a
mutual obhganon to provide early notficanon 1n the event of a nuclear accident that might affect one

of the Parties such as an operational occurrence ranking the second level or tugher on the TAEA/INES
scale of assessment

Hungary—-Slovenia
Agreement on Early Notification of Radwlogical Emergencies (1995)

Thus Agreement, signed 15 July 1995 between the Government of Slovema and that of the
Repubhic of Hungary, provades for early nonficanon and for the exchange of information mn cases of
raciologacal emergency

The purpose of the Agreement, however, 13 not hmted only to early nonficanon of radiological
cmergencies It also calls for the promotion of co-operaion between the two Parties on other maiters

such as

— the exchange of informaton concermng nuclear programmes as well as nanonal legislation 1n
the nuclear field,

— the exchange of test results on racicactivity levels 1n the environment, and
- techmcal consultanons, as required, on a bi-annual basis

This Agreement was ratified by Sloverna on 26 January 1996 and was published 1n the Official
Gazette No 2/96 on 12 February 1996

Russian Federation—United States

Agreement on the Exchange of Techmical Information tn the Field of Warhead Safenn and
Security (1995)

This Agreement entered mto force 1 June 1995 and provides for the exchange of informanon 1n
the following areas

— safety enhancement technology related to nuclear weapons and matenals dunng
cismantlement of weapons,

— safety enhancement technology, storage, and physical safeguards for nuclear weapons and
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— developing cniena for hmnng the open pubhcation of informanon on the design of nuclear
weapons

Informanon exchanges will focus on the improvement of computational methods for accident
analysis and nsk assessment, as well as other 1ssues related to the safety and secunty of nuclear
warheads dunng dismantlement

Annexes to the 1993 Agreement Concerming Highly Enniched Uramium Extracted from Nuclear
Weapons (1996)

A key element of this Agreement, which entered into force on February 18, 1993 (see Nuclear
Law Bullenn No 51), 15 that transparency measures be established to ensure that the objectives of the
Agreement are met, namely, that the low ennched urammum provided by the Russian Federation to the
Unuted States 1s obtamned from highty ennched uranmm recovered from nuclear weapons, and that the
low ennched uramum received by the Umted States from the Russian Federation shall be fabnicated
mto fuel for commercial nuclear reactors

The highly ennched uramum transparency implementing annexes have been recently completed
Two were signed 1n Washington, D C 1n July 1995, the remaimng annexes were signed in Vienna in
Aprd 1996 The completon of the annexes was announced at the Nuclear Safety and Secunty
Summit i1 Moscow on Apnl 19-20, 1996

South Africa—United States

Co-operative Agreement Concerning Peaceful Uses of Nuclear Energy (1995)

This Agreement signed on 25 August 1995 provides a comprehensive framework for peaceful
nuclear co-operation between the Umited States and South Afnica while reflecung a strong
commitment to nuclear non-prohferanon Iis entry mio force 1s scheduled for the near future

The Agreement replaces the co-operative Agreement which entered 1nto force on 22 August 1957
and which was due to expire on 22 August 2007 Co-operauon under this earhier Agreement had been
suspended by the United States dunng the 1970°s  Furthermore, following the passage of the 1978
Nuclear Non-Proliferanon Act 1n the Uniuted States, South Afnica did not sansfy one of the provisions
of the US Atomic Energy Act that requires full-scale TAEA safeguards in non-nuclear-weapons Stales
as a condinon for continued US nuclear exports

However, 1n July 1991, South Afnca acceded to the Non-Proliferation Treaty (NPT) and entered
mto a full-scope safeguards agreement with the IAEA as called for by the NPT Since that date, the
US has noted that South Africa has taken a sigificant number of non-prohferation steps, sufficient to
demonstrate 1ts commiiment to conduchng 1ts nuclear programme for peaceful purposes

The new Agreement allows for the transfer of nuclear matenial, equipment (inclucing reactors)
and technology as well as components for nuclear research and nuclear power preduction Restnicted
data and sensitive nuclear technology may not be transferred under ithe Agreement, nor may sensitive
muclear facihities or major cnncal components of such facilines
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Each Party 1s to maintain adequate physical protecthon measures for all equipment and matenal
subject 10 the Agreement Each Party also guarantees thal no matenal, equipment or components
subject to the Agreement will be used for any nuclear explosive device or for any military purpose

The Agreement has a term of twenty-five years which may be exiended by agreemeni of the
Parties

MULTILATERAL AGREEMENTS

Regmonal Agreement to Facihtate the Transport of Dangerous Goods Between Brazil, Argentina,
Paraguay and Uruguay (1994)

This Agreement, signed on 30 December 1994 (ranfied by Brazil pursuant to Decree
No 1797 of 25 January 1996), govemns the transport of dangerous goods, including radioactive w aste,
between the States Party to MERCOSUL It’s scope of apphicanon covers all dangerous goods 1n
classes 1 to 7 as hsted 1n an annex 1o the Agreement According to the terms of Amicle 2 the
transport of dangerous goods 1s further govemed by those specific rules which have been set forth by
the competent natonal authonnes of each State Party to the Agreement In addinon, the Paries have
reserved the nght to prolbi the import 1nto their temtones of all dangerous goods by means of pnor
nouficanon to the exporung Siate

The Agreement provides that each shnpment of dangerous goods must be camed 1n conformuty
with the provisions estabhshed by the Internabonal Manttme Orgamsabon (IMO) and by the
Intemational Civil Aviaton Orgamsatnon (ICAQO) As regards the techmcal means of transport the
Agreement provides that packing must be done 1n such a manner as 10 conform to the Umted MNanons
Recommendauons on the Transport of Dangerous Goods as well as to nauonal requirements relaung
thereto  Detatled informanon on the nature of the matenals transported as well as on remedral
measures to be taken in case of an emergency are also required

Finally, the Paries have provided for the creanon of a commsston of specialists who are to meet
every two years for the purpose of reviewing, revising and bnnging up to date the two annexes 1o the
Agreement It 1s also contemplated that one of the States Party 10 the Agreement will assume the role
of co-ordinator of this commission

Memorandum of Understanding on the Closure of Chernobyl Nuclear Power Plant (1995)

On 20 December 1995, a Memorandurn of Understanding on the implementauon of a
comprehensive programme to close the Chemobyl Nuclear Power Plant was signed 1n Ottawa Canada
by the Govemment of Ukramne, the Governments of the G-7 countnes (Canada, France Germam
Japan Italy, the Umted Kingdom and the Unrted States) and the Commssion of the European
Commumntes * This Memorandum of Understanding supports the decision taken by the President of
Ukraine earher m the year to close the plant by the year 2000, and as well, the commitments made b
the leaders of the G-7 countnes in 1994 and again 1n 1995

*  The text of this Memorandum is reproduced mn the “Texts of this 1ssue of the Bulletin
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The comprehensive programme coniemplaies that the G-7 countries and Ukraine will work
closely together to mobilise intemational and domesuc financing 1n suppon of appropnate nuclear
safety and energy investment projects  As a guicing principle, revenue generatng projects would be
considered for intemanonal loan financing, while non-revenue generanng projects, directly related to
the closure of the Chemobyl Nuclear Power Plant would be considered for internatnonal grant
financing In both cases, Ukraman domestic resources would be taken mnto account as possible
addinonal financing sources The total amount of foreign aid to be provided to Ukraine 18 currendly
contemplated at approximately (US)$2 3 tihon, of whach just under $500 milhon consists of grams
already commutted and $1 809 bilhon compnses international and Euratom Loan financing not all of
whuch has yet been approved

Pnonty projects mchide a restructuning of the power sector 1in Ukraine, transformation of the
“shelter” over Chemobyl - 4 into a safe bmiding, Chernoby! - 3 improvements, a social impact plan
and a decommissiomng plan They also include compienon of other existing nuclear power plants,
construcuon of lmgh-voltage iransmssion hines rehabiliation of thermal power planis and promotion
of energy efficiency

It 15 recogrused that the closure of Chemobyl will be an important step towards improving
nuclear safety, not only in Central and Eastern Europe, but throughout the whole world

Treaty on the Southeast Asia Nuclear Weapon-Free Zone (1995)

On 15 December 1995, at the 5th Summit Meeung of the Associabhon of South East Asian
Nauons (ASEAN) mn Bangkok, Thailand, the Treaty on the Southeast Asia Nuciear Weapon-Free
Zone was opened to signature and signed by the following member nations Brunei, Indonesia,
Malaysia, the Phulippines, Singapore, Thailland and Viemam At a later stage, 1t was also signed by
Cambodia, Laos and Myanmar

The basic objecuves of the Treaty are to establish a Nuclear Weapon-Free Zone for the purpose
of strengthemng the seccunty of States within the Zone and mamtarmng peace and stability
Furthermore, the Treaty aims 0 protect the region from environmental pollution and the hazards
posed by radioactive wastes and other rachoactive matenal

These objectives are reflected in the basic underiakings set out m Article 3 of the Treaty 10 which
the Partzes have commiticd These include undertakings

— not to develop, manufacture, acquire, possess, transport, test or use nuclear weapons
anywhere nside or outside the Zone,

— 1ot 1o allow any other State to carry out such activities 1n the territory of a State Party,

— not to dump at sea or discharge 1nto the amosphere anywhere wathun the Zone any radipactive
matenal or wastcs,

— not to allow, within 18 termtory, any other State to carry out such acuvites,

— not to dispose of radioacizve matenal or wastes on Iand 1n the temitory of other States except
under specified condinons by this Treaty, and
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— not to seck or recelve any assistance or assist others in a violatton of the above underntakings

In addrtion, each State Party, to the extent it has not already done so, shall conclude a full scope
safeguards agreement with the IAEA with respect to 1ts peaceful nuclear acuviues not later than
erghteen months after the entry into force for that State Party of thus Treaty (Article 5) The Parues
shall also endeavour to accede to the 1986 Convennon on Early Noufication of a Nuclear Acaident

The Treaty 15 to remain 1n force indefimtely A Protocol to the Treaty whach 1s also to remain in
force indefintely, permits signatones thereto to undertake to respect the Treaty not o contribute o
any act which constututes a violanon of the Treaty, and not to use or threaten to use nuclear weapons
agamst any State Party to the Treaty or wathin the Zone It 15 open for signature by the People s
Republic of China, the French Republic, the Russtan Federation, the United Kingdom of Great Britain
and Northern Ireland and the Umted States of Amenca.

Treaty Declaring Africa a Nuclear-Weapon-Free Zone (Treaty of Pelindaba) (1995)

On 23 June 1995 the Council of Mmmisters of the Orgamsanon of Afncan Umity {OAU) adopted
the Treaty on an Afncan Nuclear-Weapon-Free Zone The Treaty was subsequently approved by the
OAU Assembly of Heads of State and Governments anrd transmitted to the Umted Nations (L N)
Secretary General The resoluton A/RES/50/78 adopted by the UN General Assembly on 11 January
1996 wnvites the Afncan States to sign and ranfy the Treaty as soon as possible

The Treaty, which 1s 10 remamn 1n force wndefimtely, defines the Afncan nuclear-weapon-free
zone, (the Zone) as “the temtory of the contnent of Afnca, 1sland States members of the QAU and all
1slands considered by the OAU in 1ts resolutions to be part of Afnica” [t 1s 1o enter into force on the
date of deposit of the twenty-eighth instrument of rauficanon

The Parties to the Treaty undertake

— 1o refran from carrymg owt research, development, manufactunng, stockpiling, acquisition
possession or control of any nuclear explosive device, and from secking, recenving or
providing assistance wath respect to such activines,

— 1o prohubit the stanoning or tesing on their terniory of any nuclear explosive device,

— to declare any capablity for the manufacture of nuclear explosive devices, to cismantle and
destroy any nuclear explosive device made before the coming into force of the Treaty 1o
destroy facihines for the manufacture of nuclear explosive devices or to convert them to
peaceful uses,

— to permit the IAEA and the Afnca Commission on Nuclear Energy, which 1s established
under Amicle 12 of the Treaty, 10 venfy the processes of cismantling and destrucnon of
devices and destruction or conversion of facihties referred to above, and

— to mnplement the measures contamned 1 the 1991 Bamako Convention as they relate o

radioactve waste and to refram from assistng the dumping of radioactive wastes and other
maiter 1n the Zone
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— to promote the use of nuclear science and technology for economic and social development
and to establish and strengthen co-operabve mechamsms at the bilateral, subregional and
regional levels for this purpose,

— to conduct all peaceful nuclear energy activibes under stnct non-proliferation measures, to
conclude a comprehensive safeguards agreement with the IAEA 10 venfy comphance with
such measures, and

— to reframn from providing special fissionable matenal or equipment or matenal specially
designed for the processing, use or production of such matenal 10 any non-nuclear-weapon
Siate unless subject 10 a comprehensive safeguards agreement concluded with the IAEA

With respect io the physical protection of nuclear matenals, facthuiies and equipment, each Party
undertakes

— 10 maniain the highest standards of securmy and physical protecuon of nuclear matenals,
facthnes and equpmenti m order 10 prevent the theft or unavthonsed use and handhng of
facihues and eqmpment, and

— to refuse paricipanion 1n any acaon aimed at an armed atiack by convennonal or other means
against nuclear mstallanons m the Zone

There are, 1n addinon, threc Protocols 1o the Treaty, two of which are open for signature by
China, France, the Russian Federaton, the Unted Kingdom of Great Britain and Northemn Ireland and
the Umted States of Amenca The first deals with undertakings not to use nuclear explosive devices
and the second generally 1s designed to avoid the testing of nuclear explosive devices The third
Protocol, which 1s open for signature by France and Spain only, requires the applicanon of all major
provisions of the Treaty (:ncluding the safeguards provisions contaned in the Annex), in respect of
those terntones within the Zone for which the signatory 1s intemationally responsible

Convention to Ban the Importation mto Forum Island Countries of Hazardous and Radioactive
Wastes and to Control the Transboundary Movement and Management of Hazardous Wastes
withmn the South Pacific Regron (the Waigam Convention) (1995)

The Waigam Convention was adopted mn Waigam (Port Moresby, Papua New Gumea) on
16 September 1995, and was signed by fourteen of the sixteen South Pacific Forum members These
fourteen countries are Austraha, Cook Islands, Fin, Kinban, the Federated States of Micronesia,
Nauru, Niue (Nive Islands), New Zealand Papua New Guinea, Solomon Islands, Westem Samoa,
Tonga, Tuvalu, and Vanuatu The only Forum countries which have not yet signed this Convention
are The Republic of the Marshall Islands and Palua

In accordance with Aricle 4 of the Convention, each Party 1s obhiged to take appropnaic
measures to prohubit any importanon of hazardous and radioactive wastes from outside the zone
covered by the Convention {the Convention Area) Simlar measures are to be put into place to
protubit the export of these same wastes to Contracting States or to temtones located 1n the zone
covered by the Convention, with the exceptions of Austraha and New Zealand However,
transboundary movement of such wastes within the zone covered by the Convenuion 18 authonsed,
provided that the procedures set out 1 Article 6 are followed The movement of such wastes m a
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provided that the procedures set out in Article 6 are followed The movement of such wastes in a
manner not conformmg to the provistons of the Convenuon is considered as ullicit trading and 15
Judged to be a cnminal act

The Parues also commut to prolmbiting all dumping of hazardous or radioachive wastes at sea in
conformity with exashing mtemanonal instruments on this subject  They have equally commited to
the implementatzon of the 1990 IAEA Code of Practice on the Intematonal Transboundary Mosvement
of Radivacve Wastes

It 15 also contemplated that a fund wall be created 1o provide assistance 10 countnes encounterng
emergency Situanons for the purpose of controling and reducing the effects of accidental releases
from the transportaton or disposal of such hazardous wastes occurmnng within the zone covered by
the Convenbon

In case of disagreement as to the application or mnterpretatson of the Convention, the Parties mas
resort 10 informal means of dispute resolunon, falhng which recourse 15 to be had exther to arbitration
or to the Intemational Cournt of Jusice The Convention will enter into force thirty days afier the date
of deposit of the tenth instrument of ranfication, acceptance, approval or accession

Status of the Convention on Nuclear Safety (1996)

Since November 1995 (See Nuclear Law Bulletin No 56), six new States have become Parties 1o
the 1994 Nuclear Safety Convention Canada, China, Croana, Finland, Hungary and the Umted
Kingdom At present, mneteen countnies are Parties to the Convennon Moreover, Romama which
raified the Convention on 1 June 1995, from now on belongs to the group of countries having ai least
one nuclear wnstallanon which has achieved cnticaly & reaclor core, brmging to thirteen the
number of States in this category

It may be recalled that the present Convention wall enter mito force on the mnetieth day afier the
date of deposit of the twenty-second mstrument of ranficanon acceptance or approval including the
mstruments of seventeen States, each having at Jeasi one nuclear mnstallanon which has achieved
criucality 1n a reactor core

Rauification of Protocols Relating to the South Paafic Nuclear Free Zone Treaty (Treatv of
Rarotonga) (1996)

On 25 March 1996 1n Suva (capual of the Fip Islands), France, the Umted Kingdom and the
Umted States each signed Protocols 1, 11, and 111 1o the Treaty of Rarotonga of 1985 (See Nuclear Law
Bulletin Nos 36, 39 and 41) Ths Treaty, wluch entered tnto force on 11 December 1986, creates a
zone 1n which the manufacture, acquisiion and stanomng of nuclear weapons 1s protubited  Pursuant
to the first Protocol, France, the United States and the Umted Kingdom are to apply the Treaty in
those temiones withun the zone which are under their control  Under the second Protocol the five
countnes offically recogmsed as nuclear weapons States are noi 10 use or threalen 1o use such
weapons agamnst any of the Contracting Parties By virtue of the third Protocol these same five States
are (o refrain from testing any nuclear explosive device anywhere within the zone

As of March 1996, all countnes of the South Pacific Forum had raufied the Treaty except for the

Federated States of Micronesia, the Marshall Islands Republic, Palau and Tonga China and Russia
signed and ranfied Protocols 1 and 111 1n the 1980’s, Protocol 1 not bemng applicable to those States
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TEXTS

Euratom-Umted States

Extracts of The Agreement for Cooperation in the Peaceful Uses of Nuclear Energy Between the
European Atomic Energy Commumity and the Unuted States of Amenica (29 March 1996)

Article I Scope of Cooperation
1 The Parties may co-operate 1n the peaceful uses of nuclear energy in the following areas
A) Nuclear fission research and development on such terms as may be agreed between the Parnes,
B) Nuclear safety matters of mutual mterest and competence, as s¢t out n Article 2,

C) Facilitanon of exchange and cooperation activities at an industnal or commercial scale
between persons and undenakings,

D) Subject to the provisions of this Agreement, supply between the Parties of non-nuclear
matenal, nuclear matenal and equipment and provision of nuclear fuel cycle services, whether
for use by or for the benefit of the Parties or thard countrnies,

E) Exchange of informaton on major miemational quesuons related to nuclear energy, such as
promotion of development i the field of intematonal nuclear safeguards and non-
prohferation within areas of mutual mnterest and competence, mcluding collaboration with the
IAEA on safeguards maiters and on the interacnon between nuclear energy and the
environment,

F) Controlled thermonuclear fusion including multilateral projects,
G) Other areas of mutual mterest

2 The cooperation referred to 1n this Article, as between the Parties, may also take place between
persons and undertakings established in the respective ternitories of the Parties

Arucle 3 Industrial and Commercial Cooperanion

In conformity with the provisions of Arucle IV of the Non-Prohferation Treaty, the Parnes
undertake to facihitate the fullest possible exchange of equipment, matenals and scientific and
technological informanon for the peaceful uses of nuclear energy To this end, the Parhes will
facilitate, as appropnate, commercial relations between persons and undertakings mvolving nuclear
cooperaion

Such cooperanon may include, but 1s not hmited o
— 1nvesiments,

— jomt ventures,



— emvironmental aspects at industnal or commercial scale,

— trade 1n nuclear items, non-nuclear matenat and techmecal and speciahised services as specified
n Article 4, and

— licensing arrangements between persons and undertakings 1n the terntory of either Party
Article 4 Nuclear Trade

1 The Parues shall facihtate nuclear trade between themselves, in the mutual interests of
mdustry, unhines and consumers and also, where appropnate, trade between third countnes and ¢ither
Pany of 1tems obhgated 10 the other Pany

2 Authonzauons, including export and import hicences as well as authonzanons or consenls to
third parties, relating to trade, industnal operattons or nuclear matenal movements on the termtones of
the Parnes shall not be used to restnet trade  The relevant authonty shall act upon applicanons for
such authonzations as soon as possible after submission and without unreasonable expense
Appropnate admimstranve procedures shall be 1n place to ensure respect of thus provision

Article 8 Nuclear Fuel Cycle Activities
1 The nuclear fuel cycle acuvines carned out pursuant to this Agreement include

(A) Within the terntonal yjunsdichon of either Party, ennchment up 10 twenty perceni in the
1sotope 235, of uramum transferred pursuant 1o this Agreement, as well as of uramum used 1n
or produced through the use of equipment so transferred Ennichment of such uranmum to
more than twenty percent n the isotope 235 and re-ennchment of such uramum already
ennched to more than twenty percent 1n the 1sotope 235 may be camed out according 1o
conditions agreed upon in wnting which shall be the subject of consultatons between the
Parnes wathin 40 days of the receipt of a request from either Party

{B) Irrachanon withun the terntonal junsdicuon of erther Party of plutomum uranum-233 high
ennched vramsum and irrachated nuclear matenal transferred pursuant to this Agreement or
used 1 or produced through the use of non-nuclear matenal, nuclear matenal or equipment so
transferred

(C) Retransfer to third countnes accorthing to procedures set out in the Agreed Mmute of

() low ennched uramum, non-nuclear matenal, equmpment and source matenal transferred
pursuant to thus Agreement or of low ennched uramum produced through the use of
nuclear matenal or eqmpment transferred pursuant 10 this Agreement, for nuclear fuel
cycle activities other than the production of ligh ennched uramrum

(1) 1rradated muclear matenal transferred pursvant to this Agreement or wradiated nuclear
matenal used in or produced through the use of non-nuclear matenal, nuclear matenal or
equpment transferred pursuant to thus Agreement, for storage or disposal not involving
reprocessing,

(1) other nuclear matenal wansferred pursuant to this Agreement and other special fissionable
matenal produced through the use of non-nuclear matenal, nuclear matenal or equipment
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transferred pursuant to this Agreement, for other fuel cycle activines mncluding those
specified 1n paragraphs 2 and 3 of this Ariicle

{D) Post-irradiation examination imnvolving chemical dissolution or separation of rradhated nuclear
matenal transferred pursuant to thus Agreement or irrachated nuclear material used 1 or
produced through the use of non-nuclcar matenal, nuclear matenal or equpment o
transferred

(E) Condinoming, storage and final disposal of irradiated matcnals transferred pursuant to this
Agreement or used 1n or produced through the use of non-nuclear matenal, nuclear matenal
and equipment transferred pursuant to this Agreement

2 The following nuclear fuel cycle activites may be carmed out pursuant to this Agreement
within the termtonal junsdicuon of either Party 1n facihines forming pant of the delincated peaceful
nuclear programmes descrnibed m Annex A

A) Reprocessmg of nuclear matenal transferred pursuant to this Agreement and nuclear matenal
used 1 or produced through the use of non-nuclear matenal, nuclear matenat or equipment so
transferred,

B) Alteration 1n form or content of plutomum, uranmum 233 and high ennched uramum
transferred pursuant to thas Agreement or used 1n or produced through the use of non-nuclear
matenal, nuclear matenal or equipment so transferred,

3 The following nuclear matenals

(1) plutomum, uramum-233 and high ennched uranum, 1f not contained 1n 1rrachated nuclear
fuel, transferred pursuant to this Agreement,

(1) plutocnum, uramum-233 and hgh ennched uranum recovered from nuclear matenal
transferred pursuant to this Agreement,

(i) plutomum, uramum-233 and high ennched wramum recovered from nuclear matenal used
mn equipment transferred pursuant to this Agreement

may be stored 1n facihnes that are at all bmes subject, as a mimmum, to the levels of physical
prolecaon that are set out 1n Annex C to IAEA document INFCIRC 254/REV 1/Part 1 (Gwmdelines
for nuclear transfers) as 11 may be revised and accepted by the Parties and the Member States of the
Commumnty

Each Party shall record 1ts facihines on a hist, made avalable to the other Party A Party's hst
shall be held confidennal 1f that Party so requests Either Party may make changes to its hst by
notufying the other Party in wnting and receiving a wrntten acknowledgement Such
acknowledgement shall be given no later than thirty days after the receipt of the notficaton and shall
be limited 1o a statement that the notificahon has been recerved

H there are grounds Lo believe that the provisions of this sub-Article are not being fully comphed
with, immediate consultanons may be catled for

Following upon such consultanons, each Party shall ensure by means of such consultations that
necessary cormective measures are taken immediately  Such measures shall be sufficient to restore the

101



levels of physical protection referred to above at the faciluy in quesnon If this proves not to be
feasible, the nuclear matenal 1n question shall be transferred for storage at another appropnate listed
facilny

Article 12 Consultation and Arbitration

1 The Parties shall consult at the request of either of them to promote cooperation under this
Agreement and to ensure 1ts effecive implementaton A Joint Commttee shall be established for
these purposes This Commuttee will also consult on nuclear questions of mutual interest and anm
other sigmficant matters relanng 1o the cooperation envisaged by thns Agreement A Joint Techmcal
Workng Group reporung to the Joint Commttee will be set up to ensure the fulfilment of the
requirements of the Administrative Arrangement referred to 1n Article 16

2 The Parties shall consult, at the request of either of them, on any question ansing out of the
mterpretation or applicanon of this Agreement.

3 Any dispute ansing out of the interpretation or apphcanon of this Agreement shall be settled
by negohation, mediaton, concihaton or other similar procedure or, 1if both Parues agree by
submission to an arbitral tnbunal wihuch shall be composed of three arburators appointed in
accordance with the provisions of thus paragraph Each Party shall desighate one arbitrator and the
two arbitrators so designated shall elect a thard, a nanonal of a country other than the Urnited Siates of
Amenca or a Member State of the Commumty, who shall be the Chairman If wittun thirty days of
the request for arbitranon, a Party has not designated an arbitrator, the other Party may request the
President of the Imiernatonal Court of Jushce to appomnt an arbiirator The same procedure shall
apply 1if, within thirty days of the designanon or appointment of the second arbitrator the third
arbitrator has not been elected, provided that the third arbitrator so appomted shall not be a nanonal of
the Urnted States of Amenca or of a Member State of the Commumnty All decisions shall require the
concurrence of two arbitrators The arbitral procedure shall be fixed by the tnbunal The decisions of
the tnbunal shall be binding on the Partics

Artcle 14 Duration and Amendment

2 This Agreemeni shall remam 1n force for a penod of thinty years and shall conunue 1n force
thereafter for addinonal penods of five years each Either Party may by giving six months wntien
notice to the other Party, terminate tns Agreement at the end of the imual thurty year peniod or at the
end of any subsequent five year penod

Article 18 Status of Annexes

The Annexes form an integral part of this Agreement and, unless expressly provided otherwise a
reference to this Agreement includes its Annexes

Extracts of the Agreed Minute 1o the Cooperation Agreement Between the European Atomic
Energy Communuty and the United States of America

B Nuclear Fuel Cycle Activities

2 Upon entry mio force of this Agreement, the Parues shall exchange hsts of thurd countnes to
which retransfers pursuant to Article 8 1(C)(1) may be madec by the other Party Ehgibiluy for
continued inclusion on such hsts shall be based, as a mmmmum, upon sansfacton of the following
critena
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— third countnes must have made effective non-prohiferahon commutments, normally by being
party to, and 1 full respect of their obligations under the Non-Prohferation Treaty or the
Treaty of Tlatelolco and by bemng 1n comphance with the conditons of
INFCIRC/254/REV 1/Part 1, and

— 1n case of retransfer of 1tems obhgated to the Umted States from the temiory of the Member
States of the Commumty, third countnes must be party to a nuclear cooperation agreement
with the United States

3 Should retransfers pursuant 10 Article 8 1(C)(n) and (in) be requested 1n the future by a Party,
a hst of thard countnes to which such retransfers may be made, shall be provided by the other Party
In this connection, the Parties shall take mnto account the following additional cntena

— consistency of the proposed acton with the gumdelhines contamed in IAEA document
INFCIRC/225/REV 3 and wath the provisions of IAEA document INFCIRC/274/REV 1, as
they may be revised and accepted by the Partes and the Member States,

— the nature and content of the peaceful nuclear programmes of the third country 1n question,

— the potennal prohferatnon and secunity imphcations of the transfer for either Party or a
Member State of the Commumty

4 Eather Party may add ehigible thard countnies to its hists at any ttme  Either Party may delete
third countnes from 1ts hsts foltowing consultations with the other Party Neather Party shall delete
third countrnies from 1ts hsts for the purpose of obtaimng commercial advantage or of delaying,
hampenng or hindenng the peaceful nuclear programmes of the other Party or 1ts peaceful nuclear
cooperanon with thard countnes The Parues will cooperate in efforts to obtain as soon as posstble on
a genenc basis a confirmation from the third countnes on the hsts that any retransferred items wall be
subject to any agreement for cooperanon in force between the receiving country and the
non-retransfermng Party The receipt of such confirmanon shall not constitute a pre-condinon for the
additzon of a third country to the hists

Retransfers to thurd countries not included on the hsts may be considered on a case by case basis

5 The Parties agree that, notwithstanding the provisions of paragraphs 2, 3 and 4, the provisions
set out mn the Exchange of Notes dated 18 July 1988 between the Commission of the European
Commumunes and the United States Mission to the European Commumnes concermung the Agreement
for Cooperaton 1n the Peaceful Uses of Nuclear Energy between the Umated States of Amenca and
Japan shall remain n effect as long as thrs Agreement remains 1n force The Parnies confirm that the
above mennoned provisions shall apply, inter ala, to plutornum contained 1n mixed oxide fuel The
consents granted theren may be suspended only if an event of the same or greater degree of
senousness as those referred to 1n paragraph 8 anses which directly threatens either the retransfer or
the activities mvolving the retransferred plutomum 1 Japan

6 With reference o paragraph 2 of Ariicle 8 of the Agreement and notwithstancing paragraph 6
of Amcle 14, erther Party, actng through its appropnate authortties, may make changes to the
peaceful nuclear programmes 1t has delineated by notfying the other Party 1n wnong in accordance
with the procedures set forth below and receiving a wntten acknowledgment
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7 Such acknowledgment shall be given no later than tharty days after the receipt of the
notificatton and shall be hiiited to a statement that the nonficabon has been received Intended
changes 1n dehneated programmes shall recerve the fullest possible considerauon dunng consultations
under the Agreement, which may include an exchange of informanon and views on safeguards matters
of mutual interest

(A) For an addwwon of a facihty within its temtonal junsdicuon to the peaceful nuclear
programme delineated by the Commumty, the nonficanon shall contain

(1) the name, type and locaton of the facility and 1ts exasting or planned capacity,

() a confirmanon that the Euratom Safeguards Regulanon 3227/76, as amended 1s fully
applhed,

() for a facility to be under IAEA safeguards inspections pursvant to a safeguards agreement
referred 10 1n paragraph 1(A), (B) or (C) of Arxcle 6, a confirmanon that relesant
safeguards ammangements have been agreed upon with the IAEA and that those
arrangements will permit the IAEA 1o exercise fully s nghts pursuant to the
aforemenboned safeguards agreements, mn the hght of how these agreements are
mmplemented during the hfe of thais Agreement and so as to enable the IAEA 10 meet 1ts
objectives and mspechon goal,

(v) such non-confidennal informanon as 1s available to the Commumty on the TAEA
safeguards approach and non-confidental informabon on Euratom safeguards relevant to
the facility,

(v) a confirmaton that physical protecthion measures as required by Arucle 11 of this
Agreement will be apphed.

(B) For an addinon of a facility wathin 1ts terntonal junsdicoon to the delineated peaceful
nuclear programme of the United States, the notificaton shall contain

(1) the name, type and location of the facility and 1its exishng or pianned capacity

(n) for facihnes hcensed or certificd by the Umted States Nuclear Regulatory Commussion a
confirmanon that the Fundamental Nuclear Matenal Control Plan descnbing how the
requirements of the US Code of Federal Regulations, Titde 10, Part 74 as amended wll
be met, has been approved for the facility, for Umied States Department of Energy civil
facihnes, a confirmanon that the facility 1s 1n comphance with the requirements of the
Department of Energy Order 5633 3B, "Control and Accountability of Nuclear Matenals
and associated gurdes, as amended,

() for a faclity to be under IAEA safeguards mspections pursuant to the safeguards
agreement referred to in paragraph 1(D) of Aricle 6, a confirmanon that the reles ant
safeguards arrangements have beecn agreed upon with the IAEA and that those
arrangements will permit the IAEA to exercise fully uts nghts pursuant to the
aforementioned safeguards agreement, 1n the hight of how this agreement 1s implemented
dunng the hife of this Agreement and so as to enable the IAEA 10 meet 1ts objectives and
mspechion goal,
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(1v) informanon on the basic features contamned 1n the Fundamental Nuclear Matenal Control
Plan or the comphance wath the Department of Energy Order referred to above, and such
non-confidental informanon as 1s available 1o the Umted Staies on the IAEA safeguards
approach, and

(v) a confirmapon that physical protechon measures as required by Amicle 11 of this
Agreement will be applied

(C) Enther Party may delete a facility from the peaceful nuclear programme 1t has delineated,
by provicing to the other Party a nouficahon contaming the faciiity name and other relevant
informanon avalable

8 A The acuvites referred to m paragraph 2 of Article 8 of thus Agreement may proceed as
long as those provisions continue 1n effect with respect to the peaceful nuclear programme dehineated
by a Party, unless the other Party considers, pursuant 10 the procedures set out below, that these
activities should be suspended on the basis of objective evidence that their continuaton would entail a
senous threat 10 the secunty of either Party or of a Member State of the Commumnuty, or a sigmficant
increase 1n the nsk of nuclear prohferatnon, resuling from a situanon of the same or greater degree of
senousness as the following

(a) With regard to the Commumty

{1) a non-nuclear-weapon State member of the Commumty detonates a nuclear weapon or any
other nuclear explosive device,

(1) a nuclear-weapon State member of the Communuty detonales a nuclear weapon or any other
nuclear explosive device using any item subject to this Agreement,

(m) a Member State of the Commumty or the Commumnty, as relevant, matenally violates,
terminates, or declares iself not to be bound by, the Non-Proliferation Treaty or the relevant
safeguards agreements referred to 1n Artacle 6 1, or the Gudehnes applicable to the ransfers
of nuclear items laid down 1in document INFCIRC/254/REV 1/Part 1, as 1t may be revised
and accepted by the Parues,

(1v) a Member State of the Commumty retransfers an item subject to this Agreement 10 a non-
nuclear-weapon State which has not concluded a full-scope safeguards Agreement with the
IAEA,

{v) a Member State of the Commumty 1s subjected to measures taken by the Board of Govermnors
of the IAEA, pursuant to Arucle 19 of the relevant safeguards Agreement referred t0 1n
Article 6 1(A), (B) or (O),

(v1) acts of war or senous iniemnal disturbances prevenung the mamntenance of law and order, or

senous 1nternational tension constituting a threat of war, that threaten severely and directly
the safeguarding or physical protection of such acuvities
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(b} With regard to the United States

(1) the Umied States detonates a nuclear weapon or any other nuclear explosive device using am
1tem subject o this Agreement,

(n) the Umted States matenally violates, lerminates or declares itself not to be bound by the
Non-Proliferanon Treaty or the relevant safeguards agreement referred 1o in Article 6 1 (D)
or the Gudehnes applicablec to the transfers of nuclear iems laid down 1n document
INFCIRC/254/REV 1/Part 1, as 1t may be revised and accepied by the Parties,

(i) the Umted States retransfers an 1tem subject to thas Agreement (o a non-nuclear-weapon State
whach has not concluded a full-scope safeguards agreement with the IAEA

(1v) the Umied States 1s subjected t0 measures taken by the Board of Govemnors of the IAEA
pursuant to Ariicle 193 of the safeguards Agreement referred 1in Ariicle 6 1(D)

(v) acts of war or serious mntemal disturbances prevenung the maintenance of law and order or
senous ntemational tension conshtuting a threat of war that threaten severely and directly
the safeguarding or physical protection of such aciviies

B The Pany considenng that such objeciive evidence may exist, shall consult with the other
Party, at Cabimnet level for the Umied States and at European Commssion level for the
Communty, before reaching any decision

C Any such decision that such objectuve evidence does exist and that acuvities refermred to n
paragraph 2 of Artxcle 8 should therefore be suspended, shall be taken only by the President of
the Umited States or by the Council of the European Umon, as the case may be and shall be
notified 1n wnung to the other Party

D Any decwsion taken by a Party pursuant 10 this paragraph shall apply to the activines of the
other Party referred 1o in Article 8, paragraph 2 of this Agreement taken as a whole

E The Parhes confimm that, as of the ame of entry into force of this Agreement thers exists no
objective evidence of any of the threats referred 10 above and that they do not foresee any such
threats developing it the future

9 Actons of governments of third countnes or events beyond the termtonal junsdiction of ¢ither
Party shall not be used as a basis for mmvoking the provisions of paragraph 8 with respect to activities
or facihity operations within that Panty's termtonal junsdicoon unless, due 10 such actions or events
those acuvities or facility operatons would clearly result 1n a sigmificant increase i the nsk of nuclear
prohferaton or 1n a serious threat to the secunty of the Party invoking the provisions of paragraph 8

10 The Party invoking the provisions of paragraph 8 shall keep under constant review the
development of the situanon which prompted the decision and shall withdraw 1ts invocation as soon
as warranted

11 The provisions of paragraph 8 shall not be mvoked due 1o differences over the nature of
the Parnes’ peaceful nuclear programmes or fuel cycle choices or for the purpose of obtaining
commercial advantage, or of delaying, hampenng or hundenng the peaceful nuclear programmes or
acnvities of the other Party, or 1ts peaceful nuclear cooperation with third countnes
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12 Any decision to invoke the provisions Of paragraph 8 shall only be taken in the most
extreme aircumstances of exceptional concem from a non-proliferation or securnty point of view and
shall be applied for the mimmum penod of time necessary to deal in a manner acceptable to the
Parties with the exceptional case

13 Should the activines agreed upon 1n paragraph 2 of Arucle 8 of the Agreement be
suspended, as provided n paragraph 8, quanibties of nuclear matenal equmvalent to the mventory
descnbed 1n Article 20 1 shall, at the option of the Party agamst which the suspension 1s applied, be
regarded dunng such suspension as subject to thus Agreement but only to the extent covered by the
agreements referred 1o m Article 19

E Suspension and Termination

17 No viclaton may be considered as being matenal unless corresponding to the defimbhon
of maternal violanon or breach contained 1n the Vienna Convention on the Law of Treaties

Ukraine-G-7 Countries-Commission of the European Communities

Memorandum of Understanding Between the Governmeni of Ukraine and the Governments of the
G-7 Countries and the Commission of the European Commumnities on the Closure of the

Chernobyl Nuclear Power Plant (1995)"

THE GOVERNMENT OF UKRAINE, hercinafier referred to as “Ukrane”, and THE
RESPECTIVE GOVERNMENTS OF THE G-7 COUNTRIES AND THE COMMISSION OF THE
EUROPEAN COMMUNITIES, heremafier referred 1o as “the G-7”, have developed a cooperative-
operative approach on the elaboration and implementanion of a Comprehensive Program to support the
decision of Ukramne 10 close the Chemobyl Nuclear Power Plant by the year 2000, as formulated by
President Kuchma 1n has statement of Aprd 13, 1995, and in hus letter of August 8, 1995, to G-7
Leaders The Program wall thus implement the commitments of the leaders of the G-7, made 1n
Naples, Italy, in 1994 and Halifax, Canada, in 1995

The program 15 gumded by the followng principles
— The fnendly relanonships among Ukrane and members of the G-7,

— The cntical linkages between energy sector reform and the achievement of Ukramne’s
economic and social reform objectives,

— The complementanty between measures summanzed heremn to support the closure of the
Chemobyl Nuclear Power Plant and the development of a long term energy sector strategy mn
Ukramne, taking mto account sound economic, financial and environmental cntena, and
leading to an efficient sustainable, market-onented energy sector well-suited to Ukramne’s
needs,

— The necessity of the continuous promotion of a igh level of nuclear safety around the world,
taking nto account the pnnciples specified 1n the Intematnonal Convention on Nuclear Safety

*  The official languages of this 1ext are Englhsh and Ukramnian
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and the recogmtion of the essental role played in thas regard by a strong and independent
national nuclear safety reguiator;

— The need 0 mobhze financal resources from the intemancnal commumty and domestic
sources to suppoit the decision of Ukramne to close the Chernobyl Nuclear Power Plant

— The need to ensure full co-operation from the Ukraiman entihes associated with all elements
of the comprehensive program

— The recogmnon that the early closure of the Chemnobyl Nuclear Power Plant wall have adverse
economic and social imphcations for Ukramne whale also facihitaong the flow of mntemational
financial resources and improving the nanonal standards of nuclear safety

— The recogmnon of the fact that the responsihty for nuclear safety rests exclusively with the
operanng state, including an effective regime for hability for nuclear damage corresponding
10 accepled miernanonal norms

— The desiramhty of increasing energy efficiency

— The mmportance of our joint commitment to take all necessary measures for the
decommusstomng of the Chemobyi Nuclear Power Planit in the shortest, pracncally achieyable
ume

Ukramme and the G-7 have decided upon the following Comprehensive Program of cooperation 1n
order 10 support the closure of the Chemobyl Nuclear Power Plant by the year 2000

I Power Sector Restructuring

1 Ukraine and the G-7 will continue to cooperate 1n the development of a financially-sound
electric power market with market-based pncing that will encourage energy efficiency and
conservanon and will work cooperatively 1n generabng and attractung the domestic and nternational
resources needed both for safety measures and for new capital mnvestment in power generanon
transmisston and distnbution

Il Energy Investment Program

2 Ukrane and the G-7 wall work with the internatipnal financial mstitunions as well as foreign
and domesnhc investors to prepare loan-financed progcts based upon least-cost planmng principles for
completion of Khmelmisky I and Rovno 1V nuclear reactors, for thermal and hydro plant
rehabiltanon and pumped storage projects, and for energy efficiency projects m accordance with
Ukraine’s energy secior strategy In order to support the closure of the Chemobyl Nuclear Power
Plant, the mvestment program will identfy least-cost power supply invesoments to meet Lkraine s
future nanonal power requirements in the context of a compentive market-based power sector

Il Nuclear Safety

3 Ukrame and the G-7 will work with the relevant intemational organizations as well as
mulnlateral and ilateral donors on an expedited basis to prepare and implement projects for short
term safety upgrades at Chernobyl III and for decommissiomng of the Chernobyl Nuclear Power
Plant
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4 Ukraine and the G-7 will continue to cooperate 1n the development of a cost effective and
environmentally sound approach te the shelter for Chemobyl 1V, including the defimnon, as soon as
possible, of techmcal and cost options as the basis for reviewing financial requirements

IV Socwal Impact Plan

5 Ukraine and the G-7 recogmze the imphcanons of the closure of the Chemobyl plant for the
workers and their families The European Commission and the Govemment of the Umited States wall
assist the Government of Ukraine to develop an Action Plan for addressing the social impacts of the
closure of Chemaobyl

V Financial Resources

6 To provide for the implementauon of the program outlined 1n paragraphs 1-5, Ukraine and the
G-7 will cooperate 1n the 1denuification of mtemational and domesuc Ukraiman funding sources and
the mobihizanon of mtemanonal finance 1n support of appropnate program activiies

7 Attachment 1 presenis a summary of the current financial resources either available or under
consideranon from the G-7 and 1niernanonal financial insttutions  Some elements are subject to the
completion of project specific feastbihty siudies  Attachment 2 provides the hist of pnonty projects of
the Comprehensive Programme

8 As a gwiding pnnciple, revenue generating projecis would be considered for intermatonal loan
financing and Ukraiman domestic resources Non-revenue generating projects, direcily related 10 the
closure of the Chernobyl Nuclear Power Plant, would be considered for international grant financing
and, taking mnto accouni the financital and economic situattion 1n Ukramne, Ukraimian domestic
Tesources

VI Implementation Review

9 Representanves of Ukrame, the G-7, and the iniemanonal financial mstitutions will meet at
least annually to momtor implementanon of the comprehensive program for the closure of the
Chemobyl Nuclear Power Plant and consider any techmcal or financial 1ssues that represent potennal
obstacles to realising 1ts objectives

Done 1n Ottawa, thas 20th day of December 1995, i duphcate, 1n the Enghsh and Ukraiman
languages, each text being equally vahd

G-7 Countries-Russian Federation

Moscow Nuclear Safety and Securiy Summit Declaranon (1996)°

1 The end of the cold war and the pohucal and economic reforms 1n Russia have opened a new
era 1n our relanonship and have provided the international commumty with real possibihues for
cooperation 1n the fields of nuclear safety and secunty The Moscow meeting 1s an important siep in

*  The present Declaration was made by the G-7 and the Russian Federation on the occasion of the 19 20 Apnl Summut
on Nuclear Safety and Secunty m Moscow
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the realization of these objectives We are determined, at thus summat and beyond to work together (o
ensure the safety of nuclear power and to promote greater secunty for nuclear matenals

2 We are commiited to give an absolute prionty to safety 1n the use of nuclear energy As we
approach the tenth anmiversary of the Chemobyl accident, 1t 1s our shared objctive that such a
catastrophe cannot reoccur

We are ready to cooperate among ourselves so that the use of nuclear energy 1s conducted all
over the world consistently with fundamental pnnciples of nuclear safety Further, we are commuitted
to measures which wall enable nuclear power, already a significant contnbutor to electneity suppls n
those countries choosing to exploit 1t, to continue 1n the next century to play an important role n
meenng future world energy demand consistent with the goal of sustainable development agreed at
the Rio Conference n 1952

We recogmse the imporiance of openness and transparency (o obtatn publhic trust which 1s a key
factor for the use of nuclear energy

We recogmize the importance of openness and transparency (0 obtain public trust which 15 a key
factor for the use of nuclear energy

3 The secunty of all nuclear matenal 1s an essential part of the respensible and peaceful use of
nuclear energy In particular, the safe management of fissile matenal, including matenal resuliing
from the dismanthing of nuclear weapons, 15 imperative, not least as a safeguard against any nsk of
ilhent trafficking 1n nuclear matenals

4 In the spint of the decisions adopted dunng the New York Conference of May 1995 on review
and extension of the Non-Prohferaton Treaty (NPT), including the Decision on pnnaples and
objectives for nuclear non-proliferation and disarmament, we will increase our cooperation in the field
of nuclear non-prohiferation and cisarmament 1¢ by promoting unitversal adherence to the NPT
working vigorously to strengthen the Intematonal Atomic Energy Agency (IAEA) safeguards svstem
and through effective and responsible export control measures  We are 1ssuing a separate text on a
Comprehensive Nuclear Test Ban Treaty (CTBT) We renew oOur commitment to the immediate
commencement and early conclusion of negotiations on a non-discnminatory and universally
apphcable convennon banmng the productoon of fissile matenal for nuclear weapons or other nuclear
explosive devices

Nuclear Safety

5 Recogmzing that the pnme responsibihty for nuclear safety rests with national govemments 1t
1s of the first importance 10 conunue 1o enhance mntemational collaborative efforts 1o promote a high
level of nuclear safety worldwade
Safery of Civilian Nuclear Reactors

6 Nuclear safety has to prevail over all other consideranons We reaffirm our commutment o
the hughest mtemanonally recogmzed safety level for the siing, design construchion operation and
regulation of nuclear power installations

7 The promoton of an effective nuclear safety culture 1n each country with nuclear installations

15 essennal to that end
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8 Sustamnable nuclear safety also requires a supportive economc and legal environment whereby
both operators and national regulatory bodies can fully assume their independent responsibihnies

9 Nuclear safety can also be enhanced by greater inmtemational transparency in nuclear power
activities, 1n pariicular by means of peer reviews, and this should iead to exisang reactors which do
not meet current safety requrements bemg brought to an acceptable level of safety or ceasing
operahion

10  The adoption of the Convenuion of Nuclear Safety, which reaffirms these fundamental
safety pnnciples, 18 a major accomphshment 1 this field We urge all countnies to sign thus
Convention and to complete 1nternal procedures to join so that the Convention can be brought into
force expediniously certamnly before the end of 1996

11 Natonal efforts have been made m the countnes of Central and Eastem Europe and the
Newly Independent States to improve nuclear safety levels, ofien in cooperation with multnlateral and
biateral programmes In this regard, we acknowledge these important efforts to upgrade reactor
safety and mmprove safety culture, but note that further substantal progress 1s sull required We
reaffirm our commitment to cooperate fully for thus purpose

Nuclear Liabtluy

12 An effective nuclear habihty regime must assure adequate compensanon to vicums of, and
for damage caused by, nuclear accidents In addwion, to secure the degree of private sector
mvelvement needed o undenake vital safety improvements, the regime should at the same nme
protect indusimal suppliers from unwarranted legal action

13 The essennal principles 1n this area are the exclusive and strict hability of the operator of the
nuclear installabons and ensunng needed financial secunty for adequate compensation

14 Tt 1s essennal that countries with nuclear installations that have not yet done so establish an
effectve regime for hability for nuclear damage corresponding to these prninciples

15 Tt 1s important to work together on enhancing the international regme of hability for nuclear
damage with a view to ensurning that 1t wall atiract wide adherence and accommodate any state which
may wish to become a party We encourage the experts to make further progress to thus end  In thus
connection, the reinforcement of regional cooperation 15 welcomed

Energy Sector Strategies in Transition Countries

16 Efficient market-onented strategies for energy sector reform are essential to promote nuclear
safety Ths will generate adequate resources for investment in safety upgrades and mamntenance, and
encourage energy conservanon  All countries 1n transihon should pursue such market-onented
reforms and investment strategies based upon least cost planmng, giving due regard to nuclear safety
and environmental cntena, and to energy efficiency and conservaton

17 The Intermanonal Financial Instntutions have played a leacing role m developing

market-onented energy sector reforms and investment plans Their continued involvement and
support 1s cntical 1o ensure further progress
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Nuclear Waste Management
Internanonal Convention

18 Nanonal authonties must ensure radioactive waste 15 managed safely and that provisions are
made for its proper handling, storage and ulumate chsposal These are essennal elements for any
nuclear programme

19 The development of the Convention on the Safety of Radioactive Waste Management, based
on these pnnciples, 1s of paramount 1mportance  We call on all countries generaung nuclear waste
with nuclear installanons to participate actively in the preparaton of thus Convention under the
auspices of the I A E A and to encourage 1ts effecuve finahizabon and prompt adoption

Ocean Dumping

20 We commt ourselves 1o ban dumping at sea of radioachve waste and encourage all states to
adhere at an earhiest possible date to the 1993 amendment of the London Convention

Nuclear Matenal Secunty
Programme for Preventing and Combanng Ilhicut Trafficking in Nuclear Maierial

21 Ihcn trafficking of nuclear matenal 1s a public safety and non-probferaton concerm We
recogmzed the importance of this 1ssue at our meetings 1 Naples and Halifax As nsks conunue 1o
exist, we have agreed on, and released, a programme for preventng and combatting 1llicit trafficking
mn nuclear matenal to ensure increased cooperation among our govemments 1n all aspects of
preventuon, detechon, exchange of mformanon, invesngahon and prosecunon m cases of illicit
nuclear trafficking

We call on other governments to join us in 1implementing this programme
Nuclear Material Accounting and Control and Physical Protection

22 We reaffim the fundamental responsibiity of nations to ensure the secunity of all nuclear
matenals n their possession and the need to ensure that they are subyect to effechve systems of
nuclear matenal accounting & control and physical protechon These systems should include
regulanons, hicensing and 1nspections We express our support for the I AE A safeguards regime
which plays a cnbcal role i providing assurance agamst the diversion of nuclear matenal gomng
undetected We underline the need for the urgent strengthening of IAE A capabihnes to detect
urxkeclared nuclear acivines We note that these measures are also conducive to prevenung 1lhicit
trafficking of nuclear matenal

23 We recogmze the wmportance of continually improving systems and technologies for
controlling and protecing nuclear matenals We urge nations to cooperate bilaterally, multilaterally
and through the 1 A E A to ensure that the national systems for controlhing nuclear matenals remain
effecive We are encouraged by the wide array of cooperanve projects underway in ttus field under
bilateral and multlateral auspices and pledge 0 sustain and mcrease these efforts

24 We urge ratnficaton by all states of the Convention on the Physical Protection of N\uclcar

Matersal and encourage the apphcaton of the 1 A E A recommendantons on the Physical Protechon of
Nuclear Matenal

112



25 We pledge our support for efforts 10 ensure that all sensiive nuclear matenal (separated
plutomum and highly ennched uranrum) designated as not mtended for use for meeting defense
requirements 1s safely stored, protecied and placed under I A E A safeguards (in the Nuclear Weapon
States, under the relevant voluntary offer I A E A safeguards agreements) as soon as 1t 18 practicable
to do so

Safe and effecuve Management of weapons fissile material designated as no longer required for
defense purposes

26 Major steps have been taken in recent years towards nuclear disarmament Thas has created
substannal stocks of fissile matenal designated as no longer required for defence purposes It 1s vital,
as menuoned above, that these stockpiles are safely managed and eventually transformed 1nto spent
fuel or other forms equally unusable for nuclear weapons and cisposed of safely and permanently

27 The pnmary responsibility for the safc management of weapons fissile matenal rests with the
nuclear weapons states themselves, but other states and intemational orgamizations are welcome to
assist where desired

28 We welcome the steps that the Umted States and the Russtan Federation have taken to blend
highly-ennched uramum (HEU) from dismantled nuclear weapons (o low-ennched uramum (LEU) for
peaceful non-e¢xplosive purposes, and the cooperation programs of Canada, France, Germany, Italy,
Japan, the Umited Kingdom, the Umted States of Amenca and other statcs with the Russian
Federauon for the safe storage, the peaceful uses of fissile matenal released by the caismantlement of
nuclear weapons and their safe and secure transportanon for that purpose, we encourage other efforts
along these lhines

29 We are determined to wdentify appropnate strategies for the management of fissile matenal
designated as no longer required for defence purposes Options include safe and secure long-term
storage, vitnification or other methods of permanent disposal and conversion into mixed-oxide fuel
(MOX) for use 1n nuclear reactors We have agreed to share relevant expenence and expertise to
elaborate and implement these strategies We welcome plans 10 conduct small-scale technology
demonstranons related to these options, including the possibility of establishing pilot projects and
planis We shall convene an intemanional meeting of experts 1n order 1o examine available options
and 1dennfy possible development of intemnatonal cooperation 1n the implementanon of these nanonal
strategies, beanng in mind techmcal, economic, non-prohferation, environmental and other relevant
considerations The mectung will take place 1n France by the end of 1996

30 We recogmze the importance of ensurnng transparency m the management of lghly ennched
uramum and plutomum designated as no longer required for defence purposes
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United States

Collecnon of Selected Regulatory Documents Issued by the State Nuclear Supervisory Committee
(Gosatomnadzor) of Russia of Importance to the Nuclear Industry, published by 1. Lehman &
Associates, Inc , 1995

Ths collection contamns regulatory information pertinent to nuclear firms who wish to operate or
who are already operanng, 1n Russia It contans eight regulatory documents which are separated mnto
two sections, those pertainmg to reactors and those pertaiming to fuel cycle facilities or other activiues
mvolving the nuclear fuel cycle All regulatory documents are first summansed and then translated
mnto Enghsh

The collecthon also contains a descripuon of the funchons of Gosatomnadzor, an orgamsational
chart of this body, and a discussion of us legal basis In addinon the document reviews the
objecuves of four major departments within Gosatomnadzor and 1ts current licensing strategy

Technmical Policy Developments Affecting the Nuclear Industry, published by L Lehman &
Assocuates, Inc , 1993-1995

This pubhcation 15 composed of the following five volumes

Volume 1 Status of Russian Nuclear Legislanon, Nuclear Waste Disposal Programmes and Nuclear
Safety Agreements by Linda Lehman and Julia Kamenskaya, Ociober 1993

Volume Il Topical Report on Waste Problems and Disposal in the Russian Arctic and Latia
Nuclear Regulation and Materials Control and Acounting April 1994

Volume Il Topical Report on Status of Russian Legislation Concepts and Regulations Regarding
Licensing or Perrmiutting of Nuclear Facihiies by Linda Lehman and Helen Zvereva October 1994

Volume IV Topical Report on Status of Russian Legistation Regulation Waste Management
Environmental and Radiation Affects of the Russian Nuclear Industry and Nuclear Materials in the
Republic of Kazaksian, by Linda Lehman and Helen Zvereva, June 1995

Volume V. Topical Report on Legislanve Developments Important Decrees, Waste Management and
Nuclear Liability in the Russian Federation, to be published in May 1996

This major compilanon deals with sigmficant aspects of the Russian nuclear industry from the
perspecive of exisang legistaton, polhicies, agreements or programmes  Together, these volumes
provide a detailed and comprehensive descnpuion of Russian legislanve acuions in the fields of nuclear
safety. rachanon protecion environmental effects, waste management matenals control and
accounung, and hcensing of nuclear actvihes
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Volume I deals with the most relevani legislanon affecing the nuclear industry, describes the
high-level waste cisposal programmes 1n both Russia and Ukraine, addresses nuclear safety imnanves
between the Unuted States and Russia and offers opinions regarding Russian business opporumuies

Volume 11 addresses nuclear waste problems in Arctic regions, descnbes the Gosatomnadzor,
deals with matenals control and accounting within the Kurchatov Institute and descnbes the Latvian
low-level waste disposal programmes

Volume III provides a status report on Russian legislanon affecing the nuclear indusiry,
descnbes Russian “concepts” (such as rachation safety) whaich are important 10 the nuclear indusiry,
deals with Gosatomnadzor’s regulations and descnbes the environmental review process for nuclear
facilhiies

Volume IV contains an updaied status report on Russian legislanon, regulanons and waste
management programmes, a ciscussion of environmental and radianon effects of the Russian nuclear
industry and a review of the laws covenng nuclear matenals 1 the Repubhic of Kazakhstan

Volume V addresses new and cntical legislahve developments 1n Russian nuclear programmes,
including draft and approved laws and decrees in the general field of nuclear achvities and in the
specific areas of rachoactive waste handhng, nuclear habihty and insurance, and the importation and
reprocessing of spent fuel

This publicazon wall be a useful reference work for both government agencies and pnivate sector
firms wishing to do business 1 Russia as well as for those who have an mnterest 1n the subject

OECD Nuclear Energy Agency

Chernobyl — Ten Years On Radwlogical and Health Impact, OECD, Pans, 1996, 112 pages

The OECD Nuclear Energy Agency (NEA) released a report presentung an overall assessment,
ten years after the Chemobyl accident, of the state of contamination of the temtones affected by the
radioacthive release, the impact on the health of the populations, and the nsks sull anncipated for man
and the environment

The report, intended for a broad readership, was prepared by a small group of specialisis 1n
radiation protection and public health from OECD countnes and mtematonal organisations, under the
acgs of the NEA

The report offers data on the dispersion and deposiion of radionuchides withun and outside the
former Soviet Umon, and provides estmates of the radianon doses received by the “hquidators™
involved 1n the emergency and clean-up actions on the site, the populations around the damaged plant
which were evacuated, people still in contaminated areas, and poputanons outside the former Soviet
Union There 1s also an evaluanon of the health, agncultural and environmental impacts of the
accident and of potennal nsks associated with the “sarcophagus™ and the other sources of
contammation existing on the site  Finally, the report discusses the lessons learnt by OECD countnes
and relevant internatonal Orgamsations mn terms of radianon protecthon mfrastructures and emergency
preparedness
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Thus report, available 1n Enghsh, French and Russian, has been dstributed free of charge and has
been extremely well received by the general public

History of the Eurochemic Company* 1956-1990, Thirty-Five Years of International Co-operation
in the Field of Nuclear Technology, by MJ.M Wolff, OECD Pans, 1995, 635 pages

This book retraces the history of Eurochemic, a European company engaged in the chemical
treatment of wrachated fuel Eurocherme was created m December 1957, under the aegs of the
European Nuclear Agency, by the governmenis of tharteen European nations 10 develop mtemauonal
co-operation 1n the field of spent fuel recychng in nuclear reactors, with a view 10 the extracuon of
residual uramum and of plutomum

Conceived as a facility for apphed research and production, this company built and unhised an
R & D laboratory and a prototype factory for chemical reprocessing near the nuclear research centre at
Mol (Belgmum) Its objectives were, first, the reprocessing of fissile matenals and subsequentlv the
management of 11s own wastes pnor 10 being wound up as an ongoing concem

As thus new publication shows, Eurochemic was a model of mtemational co-operanon and
contnbuted to an important histonical aspect of nuclear technology In fact 1t operated the first
reprocessing facility for which a complete programme of decommissioning and dismanthng of
mstallanons had been 1mtiated as well as on the treatment of all categones of wasie which had
accumulated at the sile

The hstory of Eurochemic was also marked by the unusual nature of 1ts incorporanng statute
Eurochemuic was established by a treaty between paricipaing govemments as an “‘intemanonal
corporation with shares™ for the purpose of combining the resources of pnivate industry and the public
sector and to allow 1ts direcung bodies (0 manage 1ts operations with a large degree of autonomy In
fact, however, after the research and development phase, the absence of a commercial purpose resulted
n financing and decision-making pressures being placed upon the govemments concemed The
company was, therefore, wound up m 1990

Intended for a large auchence mterested 1n the expenence of infemanonal co-operation created by
improvements 1n nuclear technology, this book, amply illustrated, demonstrates 1n a vibrant style the
very real problems associated with the end of the nuclear fuel cycle

European Commission

Energy in Europe, A Collection of Legislation and Other Instruments on Energy, by the General
Directorate for Energy (DG XVII), European Comnussion, Luxembourg, 1995, 521 pages

The General Directorate for Energy of the European Commssion (DG XVII) has just published a
collection of Communmty legislabon and other legal mstruments 1n the energy field

As well as decdicanng a chapter to the objectrves of Commumty energy policy this collection
contains a complete and up-to-date hst of all Commurity texts dealing with energy 1n its broadest
sense solid fuels, hydrocarbons and electncity, nuclear energy and the ranonal use of energy and of
new or renewable energy sources
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With respect to nuclear energy which 1s addressed in Chapter 4, the Euratom texts are reproduced
as well as those concermuing secunty control, rachoactve wasie and rachanon protecuon measures In
addiion, one will find the texts of certamn co-operanve agreements made between Euratom and such
countnies as Austraha, Canada, the Umted States and Russia and between Euratom and the
International Atormic Energy Agency

This publicanon, whach 1s available m both Enghsh and French, will no doubt be an mvaluable
tool for anyone who needs to use or apply Community legislabon 1n the energy field

117



LIST OF CORRESPONDENTS TO THE

ALGERIA

ARGENTINA

AUSTRALIA

AUSTRIA

BELARUS

BELGIUM

BRAZIL

BULGARIA

CANADA
CROATIA

CZECH REPUBLIC

DENMARK

ESTONIA

FINLAND

FRANCE

GERMANY

GREECE

NUCLEAR LAW BULLETIN

M CHERF, Radiation Prolection and Safety Centre

Mr J MARTINEZ FAVINI Legal Advisor National Atomic Energy
Commussion

Ms E HUXLIN, INIS Informanon Officer, Austrahan Nuclear Science and

Qe

TarhnAalane: ieanns
1 o!.luwlus_y Il saluaauu"

Dr ] KRENN, Deputy Direcior Division of Nuclear Co-ordination and
Non-Prohferanon, Federal Chancellery

Mr V ZARKOV, Legal Advisor, Mmistry of Environment

Mr P STALLAERT, Dwmecior General, Techmcal Safety of Nuclear
Installanons, Mmistry of Employment and Labour

Mr F RIVALET, Legal Services, Mmistry of Economuc Affawrs
Mrs D FISCHER Brazilian Association on Nuclear Law
Mr E DAMASCENGQ, National Commussion for Nuclear Energy

Mr A PETROV, Semor Expert, Commutee on the Use of Atomic Energy for
Peaceful Purposes

Ms L S HOLLAND, General Counsel, Atomic Energy Control Board
Mr V SOLJAN Insutute of Internatuonal and Comparative Law

Mr F SURANSKY, Secuon for Nuclear Area Admimistrauon Mimstry of
Industry and Trade

Ms C ALSING YUUL Legal Department , Mimstry of Justice

Mr S ROOSTAR Head of the International Law Division Mimsiny of
Foreign Affars

Mr Y SAHRAKORPI Mmstenal Counsellor, Mmstry of Trade and
Industry

Mrs D DEGUEUSE, Legal Depaniment, Atoric Energy Commussion

Dr N PELZER, Institute of Pubhc Intemational Law of Gotungen University
Davision of Nuclear Law

Prof A A. KATSANOS President, Greek Atomic Energy Commission

118



HUNGARY

INDONESIA

ITALY

JAPAN

KAZAKSTAN
REPUBLIC OF KOREA

LATVIA

LITHUANIA

MEXICO

NETHERLANDS

POLAND

PORTUGAL

RUSSIAN FEDERATION

SLOVAK REPUBLIC

SLOVENIA

SPAIN

SWEDEN

Ms V LAMM, Professor, Insutute for Legal and Admimstrabve Studies,
Academy of Sciences Budapest

Mr SULCHAN, Head, Bureau for Public Acceptance and Co-operation on
Science and Technology, Nabonal Atomic Energy Commission

Dr F NOCERA Department of Energy, Nauonal Agency for New
Technologies, Energy and the Environment

Mr G GENTILE, Legal Office, Nauonal Electricity Board

The Director, Research and International Affarrs Division, Atomic Energy
Burecan STA

Mr § VATAEYV, Consuliant to the Director General, Atomic Energy Agency
Mr K-Gab PARK, Assistant Professor, Dept of Law, Hallym University

Mr A SALMINS, Mmstry of Environmental Protection and Regional
Development

Mr G RUSECKAS, Head, Legal Division, Energy Agency

M A PASCACIQ, Internatonal Affawrs Coordmnator, Insututo Nacional de
Investigaciones Nucleares

Mr R VAN EMDEN Counsellor, Insurance Department, Mimistry of Fmance

Ms M LICHONIEWICZ, Legal and Treaty Department, Minmstry of Foreign
Affarrs

Mrs J SZABAN, Legal and Orgamsation Department, Nauonal Atomic
Energy Agency

Mr H VIEIRA, Head, Nuclear Energy Division, General Directorate for
Energy

Prof A IOYRISH, Dr O SUPATAEVA, Institute of State and Law, Russian
Academy of Sciences

Mr J ZLATNANSKY, Vice-Charman, Nuclear Regulatory Authority
Mr § NOVAK, Head of Legal Division, Nuclear Regulatory Authonity
M A SKRABAN, Mmstry of Environmentat and Regional Planmng
Mr A ARIAS, Secretary General, Consejo de Seguridad Nuclear

Ms L CORRETIER, Munistry of Industry and Energy

Mr G HEDELIUS, Semor Legal Advisor, Nuclear Power Inspectorate

Mr T NORSTROM, Senior Advisor, Ministry of Jusuice

119



SWITZERLAND

TUNISIA

TURKEY

UNITED KINGDOM

UNITED STATES

UKRAINE

URUGUAY

TIAEA

EC

WHO

Mr WA BUHLMANN Head Legal Services Federal Office of Energy

Mr M CHALBI, Mimstry of Educabon and Science, Nanona! School of
Engincening, Monastir

Dr D BOR, Head of the Research Development and Co-ordinanon
Department, Turkish Atomic Energy Authonity

Mr S MILLIGAN, Assistant Treasury Solicitor, Departmemt of Energy
Mr M W TURNER, Legal Advisor, UK Atomic Energy Authonty

Mrs M. NORDLINGER, Office of the General Counsel US Nuclear
Regulatory Commssion

Ms S KLEIN, Acung Assistant General Counsel for Crvittan Nuclear Aftamrs
U S Department of Energy

Mr Y KRUPKA, Head, Instutute of Siate and Law Nauonal Academy of
Sciences

Mr Y KARPICH, Legal Counsel, Minsstry for Environmental Protection and
Nuclear Safety

Dr D PEREZ PINEYRUA, Deputy Diecior Nauonal Atomic Energh
Commission

Mrs O JANKOWITSCH, Legal Adwvisor Legal Division
Mr R LENNARTZ, Directorate General for Energy

Mr G VALERO JORDANA, Direciorate General for the Environment
Nuclear Safety and Civil Protecuon, Radiation Protecuon Division

Mr § FLUSS, Advisor on Health Legislanon

Dr P CAMERON, Director Internanonal Insutute of Energy Law Leiwden
Umversity

120



MAIN SALES OUTLETS OF OECD PUBLICATIONS
PRINCIPAUX POINTS DE VENTE DES PUBLICATIONS DE L’OCDE

ARGENTINA - ARGENTINE

Carlos Hirsch SRL

Galena Giemes Flonda 165 4° Piso

1333 Buenos Arres  Tel (1) 331 1787 y 331 2391
Telefax (1) 331 1787

AUSTRALIA - AUSTRALIE

D A formanon Serviees

648 Whichorse Road, PO B 163

Mucham, Victona 3132 Tel {03) 92107777
Telefax (03) 9210 7788

AUSTRIA - AUTRICHE

Gerold & Co

Graben 31

Wien | Tel (0222) 533 50 14

Telefax (0222) 512473129

BELGIUM - BELGIQUE

Jean De

Avenue du Ror 202 Koningslaan

B-1060 Bruxelles  Tel (02) 538.51 69/538 08 41
Telefax (02) 53808 41

CANADA

Renouf Publishmg Company Ltd

1294 Algoma Road

Ottawa, ON KIB 3WE Tel (613) 741 4333
Telefax {613) 7415439

Stores

61 Sparks Street

Ontawa, ON K1P 5R1 Tel (613) 238 8985

12 Adelarde Street West

Toronto ON M5H 1L6 Tel (416} 3633171
Telefax (416)363 59 63

Les Edaons La Libené Inc

W20 Chemm Saime Foy

Sanie Foy PQ GIX 3V6  Tel (418) 658 3763
Telefax (418) 658 3763

Federal Publications Inc

165 Unaversity Avenue Sune 701

Toronto ON M5SH 3B8 Tel (416) 860 1611
Telefax (416) 860 1608

Les Publications Fédérales

1185 Umversité

Momtréal QC H3B 3A7 Tel

Telefax

(514) 954 1633
(514) 954 1635

CHINA - CHINE

Chuna National Publicatsons Import
Export Corporation (CNPIEC)

16 Gong E Road, Chaoyang Disirict
PO Box 38 or 50
Beipng 100704 PR Tel (O1) 506 6688
Telefax (01 506 3101

CHINESE TAIPEI - TAIPEI CHINOIS

Good Farth Workiwsde int 1 Co Lid

9th Floor No 118 Sec 2

Chung Hswo E Road

Taper Tel (02) 391 7396/391 7397
Telefax (02) 3949176

CZECH REPUBLIC -
LIQUE TCHEQUE

Artia Pegas Press Lid

Narodm Tnda 25

POB 825

111 21 Praha 1 Tel (2) 242 246 04

Telefax (2) 242 278 72

DENMARK - DANEMARK

Munksgaard Book and Subscnpuon Service

35 Nerre Segade PO Box 2148

DK 1016 Kobenhawn K Tel (33) 128570
Telefax (33) 1293 87

EGYPT - EGYPTE
Mddle East Observer
41 Sherd Streer

Camro Tel 3926019
Telefax 360-6804

FINLAND - FINLANDE

Akmeemumen Kirjakauppa
Keskuskau 1 PO Box 128
00100 Helsinks

Subscnipuon Services/Agence d sboancments
PO Box 23

00371 Hebink Tel (358 0) 121 4416
Telefax (358 () 121 4450

FRANCE

OECIVOCDE

Mail Orders/Commandes par correspondance

2 rue André-Pascal

75775 Pans Cedex 16 Tel (33-1) 45 24 82.00

Telefax (33-1) 49104276
Telex 640048 OCDE

Internet. Compte. PUBSINQ @ occd.org

Orders via Ml France only/

Commandes par Minme] France exclusivement

35 15 OCDE

OECD Bookshop/Librane de ! OCDE
33 rue Ociave Feuullet

75016 Pans Tel {33-1) 4524 81 81
(33 1) 452481 67

Dawson

BP 40

91121 Palusean Cedex Tel 69 104700

Telefax 64.548326

Documentation Frangaise
29 quar Vohare
75007 Pans

Economaca
4% ruc Héncan
75015 Pans

Tel 40157000

Tel 45781292
Telefax 40,58 15 70

Gibert Jeune (Dront Economuc)
6 place Sand Michel
75006 Pans Tel 43259119

Libraine du Commerce Internatonal
10 avenue d Iéna
75016 Pans

Librame Dunod

Universié Pans-Dauphine

Place du Maréchal-de Lattre-de Tassigny

75016 Pans Tel. 440540 13

Libraine Lavoisier
11 rue Lavoisier
75008 Pans

Librane des Sciences Poliques
30 rue Samt-Gustlaume
75007 Pans

PUF
49 boulevard Samt Miche)
75005 Pans

Librame de | Universné
12a mwe Nazareth
13100 Ax-en Provence

Documentation Frangaise
165 rue Ganbald
69003 Lyon

Libraine Decrire
29 place Bellecour
69002 Lyon

Librane Sauramps

Le Tnangle

34967 Montpellser Cedex 2 Tel (16) 675885 1S
Tedefax (16) 6758 27 36

Tel 4073 34 60

Tel. 42653995

Tel. 45 48 36 02

Tel 432583 40

Tel (16) 4226 1808

Tel. (16) 7863 3223

Tel (16) 72.40.54.54

A la Sorbonne Actual
23 1ue de 1 Hoel-des Posies
06000 Nice Tel (16)93 1377 75

Telefax (16) 93 80 75 69

GERMANY - ALLEMAGNE

OECD Publicatons and Information Centre
August Bebel Allee 6
D-53175 Bon Tel. (0228) 959 120
Telefax (0228) 959 12.17

Tel. (01) 32.55.321
Telefax (01) 32.30.320

HONG-KONG

Swindon Book Co Lid.
Astona Bidg IF

34 Ashley Road, Tsmmshatsin
Kowloor, Hong Kong Tel. 2376.2062
Telefax  2376.0685

HUNGARY - HONGRIE
Euro Info Service
Margnsziget, Eurépa Hiz

1138 Budapest Tel (1) 111 62.16

Telefax (1} 111 60 61

ICELAND - ISLANDE
Mil Mog Mcnning
Laugaveg 18, Péstholf 392
121 Reykpvik Tel. (1) 552.4240
Telefax (1) 5623523

INDIA - INDE

Oxford Book and Statonery Co

Scindia House

New Dellu 110001 Tel. (11} 331.5896/5308
Telefax (11) 332.5993

17 Park Street

Calcutta 700016 Tel. 240832

INDONESIA - INDONESIE
Pdu Lips

PO Box 4298
Jakana 12042 Tel (21) 573 34 67

Telefax. (21) 5733467

Dubhn 2 Tel. 661.31 11

Telefax 475.27 60

ISRAEL - ISRAEL
Pracdxcta

3 Shatner Street

PO Box 34030
Jerusalem 91430 Tel. (2) 52.84 904172
Telefax (2) 52.3493

ROY Imematonal

PO Box 13056

Tel Aviv 61130 Tel (3) 546 1423
Telefax (3) 546 1442

Palestmuan Authorty/Mddie East.

INDEX Information Services

POB 19502

Jerusalem Tel (2) 27 12.19

Telefax (2) 27 16.34

ITALY - ITALIE

Librena Commussionana Sansom
Via Duca di Calabna 1/1
50125 Fenze Tel (055) 64.54 15
Telefax (055) 64 12.57
Vi Bartohm 29

20155 Mulano Tel (02) 36.50 83




Edince ¢ Librena Herder
Piazza Monkecitono 120

00184 Roma Tel 679 4628
Telefax 678 4751
Libwena Hoepli
Via Hoeph 5
20121 Muano Tel (02) 86.54 46
Telefax (02) 805 28.86
Librena Scienidfica

Dot Lucwo de Biasio  Acwou
Via Coronell, 6
20146 Milano Tel. (02) 48 95 45.52

Telefax (02) 48954548

JAPAN - JAPON

OECD Publxcatons and Informatvon Centre
Landx Akasaka Buildmg
2 3-4 Akasaka, Minato-ku
Tokyo 107 Tel (B1 3) 35862016
Telefax (81 3) 3584 71929

KOREA - COREE

Kyobo Book Centre Co Lid.

PO Box 1658 Kwang Hwa Moon
Seounl Tel 7307891

Telefax 735 0030

MAILAYSIA - MALAISIE

University of Malaya Bookshop

Universuy of Malaya

PO Box 1127 Jalm Panta Baru

59700 Kuala Eumpur

Malaysia Tel 756.5000/756.5425
Telefax 756.3246

MEXICO - MEXIQUE
OECD Pubbcabons and Information Centre
Edificio INFOTEC
Av San Ferando no 37
Col. Tonello Guerma
Tlalpan CP 14050
Mexico DF
Tel (525) 606 00 11 Exenuon 100
Fax (525) 606 13 07

Revistas y Penodicos Inkernacionales S A de CV
Florencaa 57 1004
Mexico, DF 06600 Tel 207 81 00

Telefax 208 3979

NETHERLANDS - PAYS-BAS

SDU Ungevery) Planumstran

Externe Fondsen

Postbus 20014

2500 EA s-Gravenhage Tel (070) 37 89 880
Voor bestellmg Telefax. (070) 3475718

AR o
NOUVELLE-
Lafion Services

PO Box 12418
Thomdon, Wellingion

Tel (04) 4965655
Telefax. (04) 4965698

NORWAY - NORVEGE

0606 Oslo 6 Tel (022) 57 3300
Telefax. (022) 68 19 01

PAKISTAN

Mirza Book Agency

65 Shahwah Quasd-E-Azam

Lahore 34000 Tel. (42) 353 601

Telefax (42) 231 730

PHILIPPINE - PHILIPPINES

Intermatuonal Booksowrce Censer Inc

Rm 179/920 Catyland 10 Condo Tower 2

HYV dela Costa Ext cor Valero St.

Makat; Metro Mamla Tel (632) 817 9676
Telefax (632) 817 1741

POLAND - POLOGNE
Ars Polona

00-950 Warszawa

Krakowskie Przedmesicie 7 Tel. (22) 264760
Telefax (22) 268673

PORTUGAL

Livrana Porugal

Rua do Carmo 70-74

Apart 2681

1200 Lisboa Tel. {O1) 347 49 82/5

Telefax (01) 347 02.64

SINGAPORE - SINGAPOUR

Gower Asca Pacafic Pee Lid.

Golden Whee! Buikding

41 Kallang Puddmg Road, No. 04-03

Smgapore 1334 Tel. 741.5166
Tekfax 7429356

SPAIN - ESPAGNE
Munds-Prensa Libros S.A-
Casiclls 37 Apwindo 1223
Madnd 28001 Tel (9)) 4313399
Telefax (91) 5753958

Mund-Preasa Barcelona
Consell de Cent No. 391
08009 — Barcelona Tel. (93) 488.34 92
Telefax (93) 487 76.59

Liibrena de la Generalitat

Palm Mop

Rambla deks Estudis, 118
Barcelona

08002 -
(Sabscnipcions) Tel (93) 318 80 12
(Pubhcacions) Tel. (93) 302 67.23

Telefax (93) 412 18.54

SRI LANKA

Centre for Policy Research

c/o Colombo Agencies Lid.

No. 300-304, Galle Road

Colombo 3 Tel. (1) 574240, 573551 2
Telefax (1) 575394 510711

SWEDEN - SUEDE
CE Fruzes AB
$-106 47 Stockholm Tel {08) 69090 %0

Telefax (08) 20.50 21

Sobscription Agency/Agence d asbonnements
Wennergren-Wilbams Info AB
PO Box 1305

171 25 Solm Tel. (08) 705 9750

Telefax (08) 270071

SWITZERLAND - SUISSE

Maduec S.A. (Books and Penodicals  Livies
et pénodxques)
Chemm des Paleties 4
Case 266
1020 Renens VD | Tel (021) 635 08 65
Tekefax (021) 635 07 80

Librame Payot SA.
4, place Pépmet
CP 3212

1002 Lausanne Tel (021) 32025 11

Telefax (021) 320.25 14

Labraine Unilivres
& nue de Candolle
1205 Genkve Tel (022y 220262

Telefax (022) 329 72 18

Subscripion Agency/Agerce d abormements
Dynapresse Markeung S A
38 avemue Vibert

1257 Camouge Tel (022) 30807 89

Telefax (022) 308 07 99

See also — Vo auss

OECD Publbcations and Information Centre

August Bebel-Alles 6

D-53175 Bonn {(Germansy) Tel (0228) 959 120
Telefax (022819591217

THAILAND - THAILANDE
Suksi Sam Co Lid.
113 115 Fuang Nakhon Rd
Opp Wat Rapopith
Bangkok 10200 Tel. (662) 2259531 2
Telefax (662) 222 5188

Avenue Haffouz Imen El Intilaka
Bloc B 1 Sfax 3000 Tel {216-4) 296 855
Telefax (216-4) 298 270

TURKEY -~ TURQUIE
Kikiir Yaymlan Is Tark Ltd. Su
Atatlirk Bulvan No 191 Kar 13
Kavaklsdere/ Ankara
Tel (312) 428 11 40 Ext 2458
Telefax (312) 417 24 90
Dolmabahce Cad. No 29

Besicras/Istanbul Tel (212) 260 7188

UNITED KINGDOM - ROYAUME-UNI
HMSO
Gen enqumes
Postal onders only
PO Box 276 London SWE SDT
Petsonal Callers HMSO Bookshop
49 High Holborn., London WC1V 6HB

Telefax (171) 87% 8416
Branches a. Belfast, Brmmgham, Bristol
Edmburgh, Manchesier

UNITED STATES - ETATS-UNIS

OECD Publxabions and Information Cener

2001 L Sireet N'W  Sune 650

Washington, D C  20036-4922 Tel {202) 785 6321
Telefax (202) 785 0350

Tel (171) 873 8242

Subscrpuons 10 OECD penodicals may also be
placed through mam subscripnon agencies

Les abonnements sux publications périodiques de
1 0OCDE peuvent #tre souscrits auprés des

prncipaies agences d abormement.

Orders and inquines from countries where Distnbu
tors have nt yet been appointed shoukt be seal 10
OECD Pubbcanons Sernice 2. roe Andre Pascal
75775 Parxs Cedex 16 France

Les commandes provenant de pays ou 1 OCDE n a
pas encore désigné de distnibuicur peuvent etre
adressées & OCDE, Service des Publications
2, rue André-Pascal 75775 Pans Cedex 16 France

1 1996

OECD PUBLICATIONS, 2, ue André-Pascal 75775 PARIS CEDEX 16

PRINTED IN FRANCE

(67 96 57 1) ISBN 92-84-14727-6 — No 48723 1996

ISSN 0304-341X



